00001 

1 SUPERIOR COURT OF THE STATE OF CALIFORNIA 

2 COUNTY OF SAN FRANCISCO 

3 -oOo- 

4 LESLIE WHITELEY AND LEONARD 
WHITELEY, 

5 

Plaintiffs, 

6 

vs. No. 303184 

7 

RAYBESTOS-MANHATTAN, et al., 

8 

Defendants. 

9 

10 _/ 

11 

12 

13 

14 DEPOSITION OF 

15 CLAUDE R. MARTIN, JR., Ph.D. 

16 _ 

17 Monday, February 21, 2000 

18 

19 

20 

21 REPORTED BY: MARK W. BANTA, CSR #6034 

22 

23 

TOOKER & ANTZ 

24 COURT REPORTING & VIDEO SERVICES 


818 Mission Street, Fifth Floor 


25 



San Francisco, California 94103 


00002 




1 



INDEX 


2 

EXAMINATION 

BY 

PAGE 

3 

MS . 

CHABER: 


4 

4 



-oOo- 


5 



EXHIBITS 


6 

PLAINTIFFS' 

FOR 



IDENTIFICATION DESCRIPTION 

PAGE 

7 





Q 

No. 

1 

Notice of Deposition 

115 

0 

Q 

No. 

2 

Documents Reviewed and/or Relied Upon 

115 

y 

No. 

3 

Defendant's Supplemental List of 

115 

10 



Exhibits 


11 



-oOo- 



12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


http://legacy.library.ucsf.edu/tiel/apin05a00'pdf idustrydocuments.ucsf.edu/docs/fshd0001 



25 


2 


00003 

1 BE IT REMEMBERED on Monday, February 21, 2000, 

2 commencing at 1:55 p.m. thereof, at the Offices of Howard, 

3 Rice, Nemerovski, Canady, Falk & Rabkin, Three Embarcadero 

4 Center, Seventh Floor, San Francisco, California, before me, 

5 MARK W. BANTA, Certified Shorthand Reporter No. 6034 for the 

6 State of California, personally appeared 

7 CLAUDE R. MARTIN, JR., Ph.D. 

8 called as a witness, who having been first duly sworn, was 

9 examined and interrogated as hereinafter set forth. 

10 -oOo- 

11 APPEARANCES 

12 WARTNICK, CHABER, HAROWITZ, SMITH & TIGERMAN, 101 

13 California Street, Suite 2200, San Francisco, California 

14 94111, represented by MADELYN J. CHABER, Attorney at Law, 

15 appeared as counsel on behalf of the Plaintiffs. 

16 HOWARD, RICE, NEMEROVSKI, CANADY, FALK & RABKIN, 

17 Three Embarcadero Center, Seventh Floor, San Francisco, 

18 California 94111, represented by H. JOSEPH ESCHER III, 

19 Attorney at Law, appeared as counsel on behalf of the 

20 Defendant R.J. Reynolds Tobacco Company. 

21 SHOOK, HARDY & BACON, LLP, One Market Street, 

22 Steuart Tower, Ninth Floor, represented by MORDECAI D. 

23 BOONE, Attorney at Law, appeared as counsel on behalf of the 

24 Defendant Philip Morris. 

25 
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1 EXAMINATION BY MS. CHABER 

2 MS. CHABER: Q. Dr. Martin, my name is Madelyn 

3 Chaber. I represent the plaintiffs in this action. 

4 I understand you've had your deposition taken on 

5 numerous occasions? 

6 A. I've had it taken before. 

7 Q. On how many occasions? 

8 A. I don't know the exact number. I would estimate 

9 75 to 80 times. 

10 Q. You understand that you're under oath? 

11 A. Yes. 

12 Q. The same oath as the oath that would be given in a 

13 court of law? 

14 A. Yes. 

15 Q. And if you do not understand any of the questions 

16 that I ask, will you kindly ask me to rephrase them or 

17 explain to me what it is you don't understand about them 

18 before you answer? 

19 A. Yes, I will. 

20 Q. And I assume that you've met with Mr. Escher or 

21 other counsel for R.J. Reynolds? 

22 A. Yes. 

23 Q. Did you meet with anyone for Philip Morris? 

24 A. No, not until three minutes ago. 

25 Q. You had no discussions with anyone for Philip 

00005 

1 Morris? 

2 A. No. 

3 Q. And what is your arrangement with R.J. Reynolds 

4 with respect to disclosing you as an expert? 

5 A. Well, I have no arrangement with R.J. Reynolds at 

6 all. My arrangement is with the — in this case is with the 

7 Womble — and I'm sorry, I don't remember the other names of 

8 the law firm, the Womble organization, which is located in 
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9 North Carolina, Winston-Salem, I believe. 

10 Q. And what understandings do you have with them? 

11 A. My understanding is that I will offer up opinions 

12 and that I will be here for deposition and trial testimony. 

13 Q. Do you make yourself available to them for any 

14 case that they ask you to be involved in regarding R.J. 

15 Reynolds? 

16 MR. ESCHER: Objection. Vague. It calls for 

17 speculation. 

18 Go ahead. 

19 THE WITNESS: No. The only — up to this point in 

20 time, the only case as far as I know that I've been even 

21 contacted about by Womble, the best of my recollection is 

22 this case. 

23 MS. CHABER: Q. And the name of this case? 

24 A. This is — and I'm sorry if I mispronounce it. I 

25 believe it's Mrs. Whiteley versus the R.J. Reynolds Tobacco 
00006 

1 Company and Philip Morris Incorporated. 

2 Q. And when were you contacted? 

3 A. Oh, gosh. A couple months ago. 

4 Q. How many? 

5 A. I — I don't know. Maybe three. 

6 Q. Do you have any file that reflects any notes you 

7 took, any letters that passed between you and any law firms? 

8 A. No. 

9 Q. How does it come about that you get contacted? 

10 A. I get a telephone call. 

11 Q. Who called you? 

12 A. A Mr. Will Latham, who I understand is an attorney 

13 with the Womble organization. 

14 Q. And when was that? What month? 

15 A. I think it was three months ago, to the best of my 

16 recollection. 

17 Q. Being December? November? January? 

18 A. Well, three months ago. Today is — this is 

19 February, so January — sometime in November. It may have 

20 been the first part of November. 

21 Q. And what were you asked to do? 

22 A. I was asked to review various documents, to look 

23 at the notes which I have brought with me today relative to 

24 the matter at hand. 

25 Q. What documents were you asked to review? 

00007 

1 A. I requested that I be furnished with the complaint 

2 in this case. And then the other documents specific to the 

3 case that I reviewed was the deposition of Mrs. Whiteley. I 

4 reviewed the deposition of her current husband, I think his 

5 name is Leonard. I reviewed the deposition of her former 

6 husband, and my understanding is he was her first spouse. 

7 And I reviewed the depositions of the various brothers and 

8 sisters of hers, and I don't recall all their names, but 

9 they were a list of brothers and sisters of Mrs. Whiteley. 

10 And then there was — and I believe he's a psychiatrist who 

11 was retained by the defendants in the case, and I read his 

12 deposition. 


13 


Q. 

And 

who 

was that? 



14 


A. 

I do 

not 

recall his name. 



15 


Q. 

Was 

his 

name Phillips? 



16 


A. 

For 

some 

reason, that doesn’ 

't sound 

familiar, but 

17 

he 

— he 

was 

a psychiatrist. He was 

— 


18 


Q. 

Well 

, there have been four. 

so it's 

a little hard 

19 

to 

sort 

them 

out. 

Was it Beckson? 
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20 

A. 

That 

doesn't 

sound familiar. 

21 

Q. 

Was 

it — I 

can't remember all of them. Lee? 

22 

A. 

That 

doesn't 

sound familiar, either. 

23 


MS . 

CHABER: 

You're going to keep me guessing. 

24 Joe? 

25 

MR. 

ESCHER: 

I think it was Beckson. 

00008 

1 


THE 

WITNESS: 

It may have been. 

2 


MS . 

CHABER: 

Q. And what was the purpose of your 


3 reviewing the deposition of the plaintiff? 

4 A. To familiarize myself with the case and what was 

5 her position in the case, what was her behavior. 

6 Q. What do you mean, what was her behavior? 

7 A. What she describes as what she did relative to 

8 smoking and all the other things that she engaged in. 

9 Q. Why is that relevant to you? 

10 A. Because I am a person who addresses myself to the 

11 issue of consumer behavior, and she was a consumer. 

12 Q. And when you say you address yourself to the issue 

13 of consumer behavior, what do you mean by that? 

14 A. It means that I'm a person who teaches, does 

15 research, and examines the field of consumer behavior and 

16 how consumers behave. 

17 Q. And what do you mean by that? 

18 A. That's the best explanation I can give you. 

19 Q. How consumers behave is a very broad statement, 

20 and I'd like to know what you mean by that statement. 

21 A. Well, how consumers act in the process of making 

22 decisions relative to the purchasing of goods and services. 

23 Q. And what would be the point of knowing how the 

24 consumer acts in the process of purchasing goods and 

25 services with respect to opinions that you have to render 
00009 

1 here today? 

2 A. Because I have been asked to describe what is the 

3 process that consumers go through in making purchase 

4 decisions. 

5 Q. What is the process consumers go through in making 

6 purchase decisions? Or does it vary from consumer to 

7 consumer? 


9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

00010 

1 

2 


A. It can vary from consumer to consumer because each 
person is individualistic and different. It is a process 
where people, because of their backgrounds, their culture 
and a myriad of other factors, take those kind of internal 
factors and process information that comes to them from 
outside. 

Q. And do you purport to know what Leslie Whiteley's 
consumer — strike that. 

Do you purport to know how Leslie Whiteley 
processed information that came from outside? 

A. Well, I can at least offer some insight into how 
she processed some of the information, but I cannot give you 
complete — a complete accurate description of everything 
that she took into account or how she processed that 
information. 

Q. And what is that insight? 

A. I don't quite understand. 

MR. ESCHER: Objection. Vague. 


THE WITNESS: I don't understand your question. 

MS. CHABER: Q. You said you can offer insight on 

3 how she processed information. I'm asking you what that 

4 insight is. 
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5 MR. ESCHER: Same objection. 

6 Go ahead and answer the question, if you can. 

7 THE WITNESS: Well, I can look at the things that 

8 she reports that she saw and used in making a decision 

9 relative to, in this case, her smoking behavior. And I can 

10 at least come with some understanding of how she took some 

11 of that information and used it in making decisions. 

12 MS. CHABER: Can I have that answer read back, 

13 please? 

14 (Testimony read as follows: 

15 THE WITNESS: Well, I can look at the 

16 things that she reports that she saw and used in 

17 making a decision relative to, in this case, her 

18 smoking behavior. And I can at least come with 

19 some understanding of how she took some of that 

20 information and used it in making decisions.) 

21 MS. CHABER: Q. What things were you referring to 

22 that she reports? 

23 A. Well, I have not memorialized Mrs. Whiteley's 

24 deposition, but among the things that I recall that she 

25 reports she used was first of all she used information that 
00011 

1 came to her from one of her peers. I believe it was a 

2 neighbor girl who was — they were both 13 at the time; that 

3 she reports how she used the information from that young 

4 woman to make the decision to experiment with cigarettes. 

5 I recall that Mrs. Whiteley talks about the fact 

6 that she had siblings who smoked. 

7 I recall that Mrs. Whiteley describes that while 

8 her parents at the time she was growing up in the household 

9 nevertheless was conversant with the fact that both her 

10 mother and father had smoked. 

11 I recall that Mrs. Whiteley offers in response in 

12 her deposition that neither her mother nor her father ever 

13 conveyed to her information relative to health risks 

14 associated with her smoking. 

15 I recall that Mrs. Whiteley received — or said 

16 that she received little if any information from advertising 

17 for cigarettes in her decision to begin smoking, and in her 

18 decision to continue smoking. 

19 I recall information from Mrs. Whiteley relative 

20 to the association that she had with her husband, her first 

21 husband, and the smoking behavior that existed within their 

22 household. 

23 I recall that Mrs. Whiteley describes that within 

24 the school system that she was involved in, there were no 

25 programs that addressed the issue of cigarette smoking and 
00012 

1 health risks associated with cigarette smoking, and so 

2 she — that's kind of a lack of information as opposed to 

3 information she received. She did not receive much 

4 information from the school system. 

5 I recall that Mrs. Whiteley received information 

6 from her third husband relative to cigarette smoking in the 

7 household and the urging of her third husband to engage in a 

8 program of quitting smoking. 

9 From recall, those are some illustrations of 

10 information. 

11 Q. What was the information that Ms. Whiteley 

12 received from her peer? 

13 A. The peer is the 13-year-old neighbor girl who at 

14 least it appears from what I read in the deposition seemed 

15 to be encouraging her to smoke, and that they either 
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16 simultaneously took up smoking or she took it up after the 

17 neighborhood girl had encouraged her on the basis of 

18 curiosity. 

19 Q. And so what information was relayed by this peer 

20 to Ms. Whiteley that Ms. Whiteley used in the process of 

21 forming her future purchase of cigarettes? 

22 MR. ESCHER: Objection. I think he's already 

23 answered that question in effect. 

24 Go ahead and try. 

25 THE WITNESS: I don't think I addressed the issue 
00013 

1 of purchase. I just talked about experimentation. And I 

2 don't recall from her deposition that there is any — and we 

3 can look at the deposition — but that there is any specific 

4 recounting of what was the information that she received 

5 from the peer other than there was some mutual behavior that 

6 was engaged in by the peer. 

7 MS. CHABER: Q. What do you mean, mutual 

8 behavior? 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. The two of them smoked together. 

Q. And so how does this affect Ms. Whiteley in terms 
of what she smoked or what she purchased with respect to 
cigarettes? 

A. Well, it's the beginning — it's — and it is 
consistent with research evidence that we have that the 
initiation of smoking is related to peer pressure or peer 
smoking. 

Q. And what research are you referring to? 

A whole host of government research that has been 


A. 

done. 

Q. 

A. 


Which host? 

Well, there's the — and I'm just recalling this 
off the top of my head at this point — there's the TAPS 
data which comes from the Center for Disease Control. 

There is research that has been done by HEW, 
Health, Education and Welfare, I guess it is. 


00014 

1 There's research that has been done by the people 

2 at the University of Michigan in the Monitoring of the 

3 Future Study. Those are among them. 

4 There's a group of government, federal government 

5 studies that have been done that address the issue of the 

6 relationship between various factors and the initiation of 

7 smoking. 

8 Q. And are those listed on the list of documents that 

9 you rely on in forming your opinions in this case that was 

10 provided to me by counsel? 

11 A. Yes, as far as I know, they are. 

12 Q. Did you prepare that list? 

13 A. Yes, I did. 

14 Q. And I've been provided different lists. Did you 

15 prepare all of them? 

16 A. If you show me the list. I'll tell you whether or 

17 not I prepared it. But I mean I've prepared a list of 

18 documents for counsel, and I take it that that's what they 

19 turned over to you. 

20 Q. Did counsel provide you with any documents besides 

21 the depositions that you've indicated? 

22 A. Not really. I mean and that's — that is a 

23 difficult question, because some of the documents that I 

24 have may have been provided by counsel in other litigation 

25 that I've had in my file. But specifically from — and I'm 
00015 
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1 sorry, I have to look at the name of the law firm, Howard 

2 Rice, et al, and the Womble, Carlyle, et al, law firms, the 

3 only documents that they provided to me in this case were 

4 the ones that I've already enumerated. 

5 MR. ESCHER: Claude, I just note — 

6 THE WITNESS: Oh, and sorry. There is one thing 

7 that came this morning that I reviewed that they provided to 

8 me, and this is a series of two letters which have the 

9 letterhead of RJR on them which are in response to my 

10 inquiry about the issue of candy cigarettes. 

11 MS. CHABER: Q. And what was your inquiry? 

12 A. My inquiry is: Is there any evidence that the 

13 Reynolds firm did anything relative to candy cigarettes with 

14 the people who were the manufacturers of those products. 

15 Q. And this was something that you raised? 

16 A. Yes. I was told that there was some 

17 demonstratives that have been raised about candy cigarettes, 

18 and there's been discussion about candy cigarettes, and I 

19 asked whether or not — I know what candy cigarettes are 

20 because they were available when I was a kid. 

21 Q. They're still available today, aren't they? 

22 A. I don't know. But I raised the issue about 

23 whether or not the Reynolds firm had ever done anything to 

24 have the manufacturers of such products dissuaded from 

25 continuing the manufacture. 

00016 

1 Q. And you were handed two letters? 

2 A. Yes. I reviewed two letters this morning in 

3 response to that inquiry on my part. 

4 Q. How many other documents have you read or reviewed 

5 that are internal documents from R.J. Reynolds? 

6 A. Actually, I haven't reviewed any other internal 

7 documents from R.J. Reynolds as a request of mine, but 

8 having said that, in the course of reviewing depositions and 

9 trial testimony from — and principally from expert 

10 witnesses for plaintiffs, I have been made familiar with the 

11 existence of certain documents that are described as 

12 internal documents. 

13 Q. Which experts? 

14 A. Oh, I'm sorry. I thought you were going to — 

15 I can't recall the names of the experts other than 

16 my recollection is, as I recall, Richard Pollay offered or 

17 has offered opinions about certain of the — of internal 

18 documents in some cases and has described in testimony those 

19 documents. 

20 Q. Anyone else? 

21 A. There may have been others, but I cannot recall 

22 them. 

23 Q. Have you ever actually seen the documents that 

24 were being described as opposed to reading a description of 

25 them? 

00017 

1 A. There may have been, and this would have been some 

2 time ago, there may have been included copies of the 

3 documents as an exhibit appended to a deposition. But I 

4 don't recall which, if any, they were. 

5 Q. Have you yourself ever asked, other than with 

6 respect to this candy cigarette issue, to see any other 

7 documents from the attorneys who represent R.J. Reynolds? 

8 Any other R.J. Reynolds documents? 

9 A. I'd appreciate having that read back to me. 

10 (Question read as follows: 

11 Q. Have you yourself ever asked, other than 
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12 with respect to this candy cigarette issue, to see 

13 any other documents from the attorneys who 

14 represent R.J. Reynolds? Any other R.J. Reynolds 

15 documents?) 

16 THE WITNESS: No. 

17 MS. CHABER: Q. Why not? 

18 A. Well, first of all, I didn't think that they were 

19 germane to what I was studying or addressing in the 

20 litigation. 

21 Second, I, in reading through these depositions, 

22 understand that there are thousands of internal documents. 

23 And the difficulty with reviewing those documents is 

24 twofold: First of all, there is the need to be able to 

25 understand who was the author or the source for the 
00018 

1 documents and to understand who those people were; and the 

2 second is to understand the context within which those 

3 documents came to life. That is difficult to reconstruct, 

4 and so the documents standing alone do not necessarily 

5 provide the kind of information that I felt was necessary 

6 for me to review. 

7 Q. Don't you think you could get the information of 

8 who the people were who wrote the documents from the lawyers 

9 who represent R.J. Reynolds? 

10 A. I would hardly rely upon the lawyers to be the 

11 ones who would tell me what was the nature of the people who 

12 had authored the documents and what was their position, what 

13 was their state of mind and things of that sort at the time 

14 that they either authored the documents or presented them. 

15 Q. Have you ever asked to speak with somebody who was 

16 working for R.J. Reynolds who might be able to give you the 

17 information of who the author of a particular document was 

18 and what their state of mind was? 

19 A. No, I have not. 

20 Q. Have you ever asked to speak with anyone who 

21 worked for R.J. Reynolds, other than the lawyers? 

22 A. No, I haven't asked to speak to anybody at R.J. 

23 Reynolds. I have not talked to anybody at R.J. Reynolds 

24 relative to litigation. 

25 Q. Do you know whether or not any of the people who 
00019 

1 authored these thousands of documents are still alive? 

2 A. I understand, and the reason my interest was 

3 piqued was because the gentleman has the first name as I do, 

4 Claude, and I believe but I'm not positive, his name is 

5 Teague. And he was the author of a document that I know has 

6 been discussed in some of the depositions. And because his 

7 name is Claude and I guess my interest was alerted, and I 

8 did learn that I guess he's still alive. 

9 I don't know whether he still works for Reynolds 

10 or what his position is, but I understand he may still be 

11 alive. 

12 Q. Did you ever ask to speak with him? 

13 A. No, I did not. 

14 Q. Have you ever asked to see any documents relating 

15 to marketing plans of R.J. Reynolds? 

16 A. No, I have not asked to see the marketing plan 

17 documents. But I have very much been interested in reading 

18 from plaintiffs whether or not any such documents had 

19 surfaced in their review of the various documents and have 

20 never — have never seen any evidence that there are 

21 detailed and what I would call professional marketing 

22 planning documents that would be something I would want to 
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23 review. 

24 Q. Did you ever ask anyone who was working on behalf 

25 of R.J. Reynolds if there were marketing plan documents that 
00020 

1 existed? 

2 A. I've never met anybody from R.J. Reynolds that 

3 would be able to give me that kind of information. 

4 Q. You're missing my point. Anybody working for R.J. 

5 Reynolds, including but not limited to the lawyers? 

6 A. No, only other than the people I've had contact 

7 with are the lawyers. 

8 Q. And did you ever ask any of the lawyers who were 

9 hiring you to be an expert witness on their behalf — on 

10 behalf of R.J. Reynolds whether or not marketing plan 

11 documents existed? 

12 A. No, I don't believe I've ever asked that 

13 question. I think I independently reviewed the various 

14 trial testimony transcripts and depositions of plaintiffs to 

15 see whether or not in their review they had uncovered any of 

16 them from the documents that are public. 

17 Q. Would you think that R.J. Reynolds would be the 

18 best source and not the plaintiffs in what they might be 

19 able to uncover? 

20 A. My understanding is almost all the documents have 

21 been uncovered and have been made public. So I would 

22 anticipate that the plaintiffs by now had certainly reviewed 

23 them and had been able to identify those. 

24 Q. So you're relying on the plaintiffs uncovering 

25 evidence with respect to R.J. Reynolds' marketing plans 
00021 

1 versus asking the lawyers representing R.J. Reynolds if such 

2 exist? 

3 A. No, I don't think that's entirely true. I think 

4 that I did not elect to look at the various marketing — ask 

5 for marketing plans from R.J. Reynolds. Again, it depends 

6 on what you define as a plan, and it stands again as a 

7 document, like the other documents, where you would have to 

8 understand the context in which those plans were being put 

9 together and who was the author of the plan and then whether 

10 or not the plan was ever carried forward. 

11 Q. Did you ever ask to speak with anybody who worked 

12 for an advertising agency on behalf of R.J. Reynolds? 

13 A. No, although I will offer the caveat that it is 

14 possible that I have talked to people who worked for an 

15 advertising agency that represented R.J. Reynolds in the 

16 course of my academic work, because I have students who have 

17 worked for — worked for agencies that at least I understand 

18 have been agencies of record for R.J. Reynolds. 

19 Q. Have you ever asked to speak with anyone working 

20 for an advertising agency working for R.J. Reynolds in the 

21 course of being an expert witness? 

22 A. No. 

23 Q. Other than the fact that you may have spoken with 

24 someone from an advertising agency that worked for R.J. 

25 Reynolds, did you have any conversations with anyone with 
00022 

1 respect to their work at an advertising agency for R.J. 

2 Reynolds? 

3 A. No, not at an advertising agency, no. 

4 Q. Do you know who the advertising agency for R.J. 

5 Reynolds is? 

6 MR. ESCHER: Objection. Vague as to time and as 

7 to brand. 
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8 MS. CHABER: Q. Do you know whether R.J. Reynolds 

9 has one or more than one, or do you know anything about who 

10 does the advertising work for R.J. Reynolds over any point 

11 in time? 

12 A. No. 

13 Q. And that's not a question you've ever asked any of 

14 the lawyers who have hired you to be an expert witness on 

15 behalf of R.J. Reynolds? 

16 A. Asked whether — who was the advertising agency of 

17 record? No. 

18 Q. And do you know, sir, whether or not there exists, 

19 in addition to the two documents that have been provided to 

20 me by counsel, the November 28th, 1979 letter from general 

21 counsel to the Philadelphia Chewing Gum Corporation, and the 

22 September 24th, 1981 letter to the Tell Chocolate Novelties 

23 Corporation, whether or not there exist any kind of response 

24 from either of these companies or agreement or anything 

25 else? 

00023 

1 A. If you'd let me look at the documents, I might be 

2 able to answer the question. 

3 Yes, there was a response. In both cases, the 

4 letters themselves are letters to, one, the Philadelphia 

5 Chewing Gum Corporation, and the other one is to the Tell 

6 Chocolate Novelties Corporation. And in the case of each 

7 one of them, there is a signature of acceptance and 

8 agreement by each of the organizations. I cannot read the 

9 signature on the one letter. Actually, I can't read the 

10 signature on either letter as signatures go, but the one 

11 letter to the Philadelphia Chewing Gum Corporation, whoever 

12 signed it identifies himself as the president. So yes, 

13 there was a response. 

14 Q. And do you know whether or not either of those 

15 companies ceased and desisted from making either chewing gum 

16 candy using a trademark of R.J. Reynolds, or chocolate candy 

17 cigarettes using a trademark of R.J. Reynolds? 

18 A. No, I don't know, but I would assume that they 

19 did, since they signed and agreed to do that as a legal 

20 contract, I guess. 

21 MS. CHABER: Move to strike the assumption. 

22 Q. My question was do you know? 

23 A. No, I don't know. 

24 Q. And then you don't know whether or not they 

25 continued to sell and produce chewing gum or chocolate 
00024 

1 cigarettes using R.J. Reynolds' logo subsequent to these 

2 letters and R.J. Reynolds did nothing about it? Would it be 

3 fair to say you don't know the answer? 

4 A. I don't know. 

5 Q. And I think you indicated that you didn't think 

6 that looking at any documents, internal documents of R.J. 

7 Reynolds, would be germane to your opinions? Is that 

8 correct? 

9 A. No, I didn't say — no, I didn't use that 

10 terminology. I've never used the word germane, I don't 

11 believe. And if I did, I'm sorry. But I mean what I said 

12 was that I did not look at internal documents, and there 

13 were reasons why I did not look at internal documents. 

14 Among them, the issues that I raised earlier about the fact 

15 that the internal documents would have to be viewed in the 

16 terms of the context In which they were offered and to have 

17 some knowledge about who was the author. Also, you would 

18 have to know In the sense of context, you would have to know 


http://legacy.library.ucsf.edu/tiel/apin05a00'pdf idustrydocuments.ucsf.edu/docs/fshd0001 



19 the time period in which those documents had been put 

20 forward. So that's one of the reasons why I did not look at 

21 the documents. 

22 Q. You indicated that the process that a consumer 

23 goes through in making purchasing decisions can vary. And 

24 you gave me certain examples of what can cause it to vary, 

25 such as background, cultural information, information 
00025 

1 received from the outside. 

2 What are the factors that can influence a 

3 consumer's decision to purchase cigarettes? 

4 A. Read that one back to me. 

5 (Question read as follows: 

6 Q. You indicated that the process that a 

7 consumer goes through in making purchasing 

8 decisions can vary. And you gave me certain 

9 examples of what can cause it to vary, such as 

10 background, cultural information, information 

11 received from the outside. 

12 What are the factors that can influence 

13 a consumer's decision to purchase cigarettes?) 

14 THE WITNESS: All right. I want to make sure that 

15 we're on the same ground here. And you said that we were — 

16 it is the consumer decision to purchase. To purchase 

17 cigarettes. 

18 There are a number of factors that have been cited 

19 from research that are related to the initiation of 

20 smoking. The initiation of smoking is not necessarily, as 

21 is demonstrated in the case of Mrs. Whiteley initially, to 

22 purchase behavior, but rather on the usage of the product. 

23 MS. CHABER: Q. I'm asking you specifically about 

24 purchase behavior. 

25 A. There — 
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1 Q. Not initiation. 

2 A. Okay. There can be a lot of factors involved in 

3 there, including the ones that are associated with 

4 initiation. That is, the smoking by peers, smoking within a 

5 household, the kind of if you want, the environment within 

6 the household towards smoking. Smoking by siblings, 

7 particularly older siblings. There is relatively newer 

8 evidence to indicate that smoking is associated with 

9 teachers smoking, or the perception of teachers smoking. 

10 There certainly would be — there certainly would be some 

11 relevance to economics, the price and the economic 

12 wherewithal of the person who is going to purchase. That 

13 would have an impact upon a decision to purchase. And, of 

14 course, obviously, availability. 

15 Q. Do you know what cigarettes the teachers at 

16 Leslie's school smoked, if any? 

17 A. No, I do not. 

18 Q. Do you know what brands Leslie's siblings smoked, 

19 if any, prior to the time she purchased her first 

20 cigarettes? 

21 A. No. And — but I do recall that there's something 

22 in her brother's testimony, I believe, relative to the brand 

23 that he smoked. But I don't recall that. 

24 Q. Do you know whether or not her brother smoked 

25 before or after Leslie purchased her first cigarettes, and 
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1 whether she lived with him at the time? 

2 A. Well, I'm not sure when Leslie purchased her first 

3 cigarettes. We have clearly identified through her 
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4 testimony that she initiated smoking when she was 13. When 

5 she purchased her first cigarettes is — my recall is it's 

6 not clearly defined or identified by her. And maybe she was 

7 just not simply asked that question. 

8 Q. Do you know what brands, if any, her parents 

9 smoked before Leslie purchased her first cigarettes? 

10 A. No, and Leslie — my recollection of her 

11 deposition is that her parents were not active smoking — 

12 smokers during the time that Leslie was a resident in the 

13 household. 

14 Q. Do you know what brand her peers smoked before she 

15 purchased her first cigarettes? 

16 A. Yes. I believe that she identifies that her 

17 friend — I believe she identified that she smoked 

18 Marlboros, and then they were — and this is prior to the 

19 purchase of the first cigarette, there was a period of 

20 borrowing, or if you want, bumming cigarettes from who I 

21 believe she identified was a 12-year-old girl in the 

22 neighborhood who was somehow getting them from her 

23 grandmother. 

24 Q. Do you know what brand Leslie's peers smoked when 

25 Leslie purchased her first cigarettes? 
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1 A. No, I do not. 

2 Q. Do you know what brand Leslie purchased when she 

3 purchased her first cigarettes? 

4 A. Well, that's a little — that is a tad ambiguous, 

5 but my recollection from her, and whether it was the brand 

6 she bought with her very first purchase, I don't believe she 

7 identified. But she did talk about the fact that she was — 

8 that the brand she more commonly bought after she had 

9 initiated smoking was Marlboro. 

10 Q. And do you know by the time Leslie was graduating 

11 from high school how much she was smoking per day? 

12 A. No, I don't recall. But she was smoking a 

13 considerable amount, at least a half a pack I believe she 

14 said, or something like that. 

15 Q. And do you know what brand or brands she was 

16 smoking at the time that she graduated from high school? 

17 A. Not exactly, because she switched brands, I recall 

18 from her testimony, someplace in — I think it was in around 

19 the period of time when she was 15 she switched from 

20 Marlboros to non-filtered Camel cigarettes in a response to 

21 an interest in some male who was described by her as a 

22 biker, and she shifted to Camels, I believe, to "look 

23 tough." But then whether she continued to smoke Camels 

24 through to the period of time when she graduated, age 16, or 

25 whether she was back to smoking Marlboros or whether she was 
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1 smoking filtered Camels, I don't know. 

2 Q. And none of that makes a difference in any of the 

3 opinions you have in this case anyway, correct? 

4 MR. ESCHER: Objection. Vague as to that. Go 

5 ahead and answer. 

6 MS. CHABER: Q. What brands she was smoking when, 

7 when she graduated high school? 

8 A. No, that has nothing to do with any of the 

9 opinions that I'm involved in with this case. 

10 Q. And I understood you to say that you read the 

11 depositions that you read with respect to this case to help 

12 you determine how consumers act in the process of purchasing 

13 cigarettes. Is that a correct statement? 

14 A. That was among other things, yes. 
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15 Q. And what was there in her first husband's 

16 deposition that you rely on in forming your opinions about 

17 how consumers act in the process of purchasing cigarettes? 

18 A. Well, I don't think there's anything in his 

19 deposition that specifically addresses the way you've 

20 phrased the question of the purchase of cigarettes. I think 

21 it's smoking behavior that is more addressed in that rather 

22 than the actual purchase. 

23 Q. Well, let's talk about what is your — what do you 

24 believe are your qualifications to discuss smoking behavior 

25 as opposed to consumers' decision-making? 
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1 A. The amount of research I've done. 

2 Q. What research? 

3 A. In that area. The research I have done and have 

4 published in journals. You cannot divorce the two, of 

5 smoking behavior from — from the purchase of cigarettes. 

6 My training and research in the field of consumer 

7 behavior. 

8 The amount of review of the literature that I have 

9 done relative to the subject of consumer behavior. 

10 The teaching that I do about consumer behavior. I 

11 think those qualify me for talking about the subject. 

12 Q. What research are you referring to? 

13 A. The research I've done since — gosh. Research 

14 that you can identify in the curriculum vitae, but — 

15 Q. Do you have one here? 

16 A. No. I thought you were furnished with one. 

17 Q. No. 

18 A. I apologize. 

19 MS. CHABER: I did request one, though. Did you 

20 object to that, too, Joe? 

21 MR. ESCHER: Well, I just objected in general. 

22 Frankly, I don't think I got around to noticing you asked 

23 for a CV. We'll try to get one together at a break, if we 

24 can. We may well have one. 

25 THE WITNESS: Starting with the research that I 
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1 undertook for my Ph.D. degree in 19 — well, I started the 

2 research for that in 1964 — no, 1965, I'm sorry. 

3 MS. CHABER: Q. Maybe you're misunderstanding my 

4 question, because I'm not asking you in general terms. I'm 

5 asking you with respect to smoking behavior. 

6 A. But you can't divorce one from the other, because 

7 behavior is behavior. And so the whole training, all of the 

8 research I've done over the years in consumer behavior comes 

9 to play in talking about smoking behavior, yes. 

10 Q. Well, let's talk about specifically what research 

11 you have done with respect to smoking behavior, not 

12 generalized consumer behavior. 

13 A. Okay. Given the caveat that I've already said 

14 that you cannot divorce one from the other, and you just 

15 can't do that, it is the review of the pertinent research 

16 that has been done by government agencies, by universities, 

17 by others in the field. It is, more specifically in my 

18 case, a review of literature so that I could formulate 

19 opinions that are expressed in journal articles that I have 

20 written. And also, it is the amount of research that I have 

21 undertaken in conjunction with the — or in analyzing the 

22 data from the Center for Disease Control, both the TAPS I 

23 and II data, and it is work that I previously had done 

24 relative to smoking behavior for the American Cancer 

25 Society. 
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1 Q. Which, if any, of these are primary research? 

2 A. I would say that the — well, that's difficult 

3 when you start talking about primary research. But if you 

4 mean the actual analysis of data and the formulating of 

5 conclusions from the data itself, which is the way I would 

6 describe primary data, I would say certainly the analysis of 

7 the Center for Disease Control TAPS I and II data would fit 

8 into that genre, and certainly the analysis of the data and 

9 conclusions therefrom for the American Cancer Society would 

10 fit into that. That is not to say that the review of other 

11 research in trying to research conclusions and so forth, 

12 whether or not that could be described as primary research 

13 in your mind, since you used the term, is questionable. I 

14 would term it probably primary research. 

15 Q. Who did you do this CDC data review for? 

16 A. Myself. It's part of my academic research. And 

17 it's ongoing, by the way. 

18 Q. And has it been published anywhere? 

19 A. No. 

20 Q. Is it in the process of being published anywhere? 

21 A. I'm hopeful. 

22 Q. Have you submitted it anywhere? 

23 A. No. 

24 Q. Is it in the form or shape that it could be 

25 submitted? 
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1 A. Yes, it is in the form. Although the data 

2 analysis is completed, I've reached the conclusions from the 

3 data analysis. The part that still has to be done is the 

4 front part of an article dealing with the literature review 

5 and so forth. 

6 Q. And do you have the data analysis here as part of 

7 the materials you rely on? 

8 A. I don't have the data analysis here. 

9 Q. Where is the data analysis? 

10 A. I can — well, the data itself is on a computer. 

11 It's the Center for Disease Control database, and that's 

12 what it is. 

13 Q. I'm talking about the analysis that you've said 

14 you've completed. 

15 A. Well, the analysis is nothing more than taking 

16 that data and massaging it and coming to a conclusion as a 

17 result of it. 

18 Q. I understand that. And I'm asking you where that 

19 exists. 

20 A. Well, it exists — 

21 Q. That taking that data and massaging it and coming 

22 to the conclusions. 

23 A. Well, it exists on a piece of paper somewhere. 

24 Q. Do you have it written down on a piece of paper 

25 somewhere? 
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1 A. Yes, I do. 

2 Q. And is that accessible? 

3 A. Not today, it isn't. 

4 Q. Would it be if you — do you have a way of getting 

5 it faxed to you? 

6 A. No. 

7 Q. Federal Expressed? 

8 A. No. There's no one at my home. 

9 Q. And do you rely on your data analysis in forming 

10 any of your opinions in this case? 
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11 A. Yes. 

12 MS. CHABER: Counsel, I would request that that be 

13 provided prior to this witness testifying, since it is not 

14 listed as materials upon which he's going to rely. 

15 MR. ESCHER: Well, I'll talk to him about it at 

16 the break and tell you what our position is. 

17 MS. CHABER: Q. How many classes do you teach 

18 where you use consumer behavior with respect to cigarette 

19 smoking as an example or a lesson plan? 

20 A. None. 

21 Q. Do you believe that consumer behavior is affected 

22 by age of the consumer? 

23 A. Consumer behavior can be affected, among a myriad 

24 of other things, by the age of the consumer. 

25 Q. Can it be affected by the race of the consumer? 
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1 A. Yes, it could be in some instances, yes. 

2 Q. Well, what instances would age affect consumer 

3 behavior? 

4 A. Well, the only way I can answer that question, 

5 because it — it's such a broad question, but an 

6 illustration would be that age would have a — oh, maybe I 

7 can take my own illustration. 

8 Because I'm 67 years old, I take Garlique every 

9 day. I suspect that a 20-year-old probably wouldn't be 

10 interested in the product. So there's age having an effect 

11 upon a consumer decision to buy the product and use it. 

12 Q. And why? I mean what would be the factor there 

13 that age would make the difference between a consumer 

14 wanting to use that product or not? 

15 A. Probably because I'm — you know, I've listened to 

16 Larry King and heard Larry king say, among other things, 

17 that he takes — he takes Garlique, and there is some 

18 evidence to indicate that it has an effect upon cholesterol 

19 levels. 

20 Q. And what about race, what's an instance of where 

21 race would have an effect on consumer behavior? 

22 A. Well, the difficulty with answering your 

23 questions — and I'll go ahead and answer — but I mean I 

24 should note that one of the difficulties is that you cannot 

25 take these as a simplistic one-on-one answer; that it is 
00036 

1 multiple things that have an effect. 

2 But having said that, race could have an impact 

3 upon somebody because of the kind of food that they would 

4 choose to eat because they had been exposed to that food 

5 over a period of time. 

6 Q. In your opinion, does advertising ever have an 

7 effect on consumer behavior? 

8 A. Yes, as far as we know, although we are not very 

9 good at measuring that. 

10 Q. And why is that difficult to measure? 

11 A. Simply because we do not have the measurement 

12 devices to allow us to understand the effect of advertising. 

13 Q. Isn't it true that successful advertising often 

14 leaves one unaware that the advertising has actually had an 

15 effect on them? 

16 A. No, I've never seen anything that — any evidence, 

17 you know, or any data that would support that theory. 

18 Q. Did you watch the Super Bowl, this past Super 

19 Bowl? 

20 A. I think I watched a little bit of it, but not the 

21 entire — no, come to think of it, I think I missed most of 
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22 it. I may have saw a little bit of it. 

23 Q. Do you watch something like the Super Bowl ever to 

24 see what advertising is being done on it? 

25 A. No, only in the sense of, you know, the 
00037 

1 advertising is there. Many cases, that's the period of time 

2 when it's time to get up and take a break, for me. 

3 Q. Do you know why an advertiser would spend — first 

4 of all, do you know how much it costs for a minute or two of 

5 advertising time on the Super Bowl? 

6 A. No. Lots. That's about the best I can do. I 

7 can't give you a definitive number. 

8 Q. Lots being — 

9 A. I hear the millions. 

10 Q. — in the millions? 

11 A. Yes. 

12 Q. Do you know why the advertiser would spend 

13 millions of dollars for a two-minute spot on the Super Bowl? 

14 A. It could be a lot of different reasons why they 

15 would do it. 

16 Q. Give me some examples. 

17 A. To introduce a new product, a new brand. To 

18 remind people that they're still in business. To attempt to 

19 get some people to switch to their brand in a category. To 

20 provide support for those people who are brand loyal. 

21 And then in some instances, I always have the 

22 feeling that the reason why they spend the money is because 

23 it's an ego trip for people. 

24 Q. Meaning what? 

25 A. Meaning that there are executives in firms that 

00038 

1 want to spend money on the Super Bowl and tell their friends 

2 that they've done it. 

3 Q. Do you believe that cigarette advertising can have 

4 any effect with respect to the initiation of someone smoking 

5 a new brand of cigarette? 

6 MR. ESCHER: Objection. Vague. 

7 THE WITNESS: I'd like to have that one read back, 

8 because I — I don't quite follow it, either. 

9 (Question read as follows: 

10 Q. Do you believe that cigarette 

11 advertising can have any effect with respect to 

12 the initiation of someone smoking a new brand of 

13 cigarette?) 

14 MR. ESCHER: By that, you mean switching from one 

15 brand to another? Not initiating smoking at the outset? Is 

16 that what you mean, Madelyn? 

17 MS. CHABER: Trying a new brand. 

18 THE WITNESS: Yes, I believe that that's possible, 

19 to have people do that. That's called brand switching. 

20 MS. CHABER: Q. And do you know what percent of 

21 cigarette smokers switch brands in any year? 

22 A. No, I've heard some numbers, but I don't know what 

23 the number is. 

24 Q. Do you believe that the cigarette companies would 

25 be interested in knowing how many smokers switch brands in 
00039 

1 any given year? 

2 A. Sure, I suspect they'd be interested in that. 

3 Q. Have you ever asked anyone who hired you to be an 

4 expert for R.J. Reynolds whether or not that information 

5 existed from R.J. Reynolds or any other tobacco company? 

6 A. No, I did not. And I'm not — I'm not sure 
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7 whether they have it or not. 

8 Q. But in any case, you never asked whether they had 

9 it or not? 

10 A. That's correct. 

11 Q. Do you know what ratio of expense on advertising 

12 for any of the tobacco companies is with respect to the 

13 number of people who switch brands in any given year? 

14 A. No. And with the reminder that the role of 

15 advertising is not just to have people switch brands. 

16 Q. What's the role of cigarette advertising? 

17 A. Among other things, to try to get somebody to 

18 switch a brand from their existing — from their existing 

19 brand to yours. But it is also to — as a — if you want a 

20 defense mechanism, to create a defense to protect the market 

21 share or brand loyalty that you may have for your brand. 

22 And then in some cases, it is a role of cigarette 

23 advertising — the best way to phrase this is that it is 

24 being done because people are afraid not to do it because 

25 their competitors are doing it. 
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1 Q. Do you believe that if Philip Morris stopped 

2 advertising its Marlboro brand cigarettes, no one would 

3 smoke Marlboros? 

4 MR. ESCHER: Objection. Incomplete hypothetical. 

5 Vague. 

6 THE WITNESS: Well, I — no, I don't believe that 

7 the way you've phrased it, that no one would smoke 

8 Marlboros. And I don't know what would be the effect if 

9 they ceased their advertising. 

10 MS. CHABER: Q. Philip Morris ceased their 

11 advertising tomorrow for Marlboro cigarettes, do you know 

12 what effect, if any, it would have on the number of 

13 Marlboros sold? 

14 A. No. 

15 Q. Do you believe that if Philip Morris were to cease 

16 advertising its Marlboro brand tomorrow that the companies 

17 that still advertised, assuming they did, would gain market 

18 share because of that ceasing of advertising? 

19 A. They could. It would depend on how loyal the 

20 people are that smoke Marlboro. I don't know what the 

21 effect would be. I've never studied that, and I don't think 

22 anybody else has. 

23 Q. Let's assume that all of the cigarette companies 

24 stopped advertising their brands. Do you believe that there 

25 would be the same amount of switching of brands that exists 
00041 

1 now? 

2 A. So you're — I want to understand the hypothetical 

3 that you're posing. That if all of the cigarette companies, 

4 every single one of them stopped advertising tomorrow. I 

5 don't know what the effect would be. The only research 

6 evidence that we have is that research evidence from 

7 countries where there has been a total ban on cigarette 

8 advertising. And my recollection is that none of that has 

9 addressed itself specifically to market share for various 


10 

brands 

. 


11 

Q. 

And do you know how many cigarette companies 

there 

12 

are in 

the United States? 


13 

A. 

No, I don't know the exact count. 


14 

Q. 

Do you have an estimate? 


15 

A. 

I know the names — I know the names of some 

of 

16 

them. 

but I haven't sat down and counted them, no. 


17 

Q. 

No estimate? 
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18 A. No. No estimate. 

19 Q. What are the names that you know? 

20 A. R.J. Reynolds. Philip Morris. I guess Lorilard 

21 is still in business. Brown & Williamson I hear in the 

22 news. I don't know what the status is of the Liggett Group 

23 and where they — because they were a party in some 

24 litigation I was involved in. Gee, I don't know anybody 

25 beyond that. I mean I don't know the names of the cigarette 
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1 companies beyond that. 

2 Q. Those are primarily the ones you've mentioned, the 

3 primary cigarette manufacturers in this country, are they 

4 not? 

5 A. I don't know what you mean by primary 

6 manufacturers. They're manufacturers of cigarettes in this 

7 country, with the caveat that I've mentioned about Liggett 

8 and Lorilard and so forth. 

9 Q. Do you know how many cigarettes Philip Morris 


10 

sells in 

a given year in the United States? 

11 


A. 

No, I've never studied that. 

12 


Q. 

Same for R.J. Reynolds? 

13 


A. 

Correct. 

14 


Q. 

Have you ever looked at the advertising budgets 

15 

for 

any 

cigarette company for any year? 

16 


A. 

No, not at the advertising budgets. 

17 


Q. 

Have you looked — 

18 


A. 

Specifically. 

19 


Q. 

Have you ever looked at the promotional budgets of 

20 

any 

cigarette company? 

21 


A. 

No, not specifically, other than the data that is 

22 

provided 

by the Federal Trade Commission. 

23 


Q. 

And what does that provide? 

24 


A. 

Well, the cigarette companies are required by law 

25 

to 

report the amount of money on what is spent as the 
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1 Federal Trade Commission has defined as promotional 

2 activities, and the FTC puts that all together in one figure 

3 for cigarettes. 

4 Q. And what is included within promotional 

5 activities? 

6 A. Well, within all of those, first of all, the 

7 clearly identifiable advertising, that is, media advertising 

8 on print media, used to be billboards but no longer is, and 

9 what is paid media advertising. 

10 Then they include in there a range of different 

11 things. And again, I'm testing my memory on this, but a 

12 range of different items such as promotional allowances, 

13 trade allowances. They include in there sponsorship of the 

14 events, things of that sort, some of which are clearly — 

15 are, indeed, what we would describe as promotional. Others 

16 are not. 

17 Q. Do you know whether they include in those figures 

18 money to retailers for placement of products? 

19 A. I don't know whether they — first of all, I don't 

20 know whether there is payment for placement of products. 

21 But there is — there is a thing that is called slotting 

22 fees that are paid by organizations to gain additional shelf 

23 space in some cases or additional promotional space. 

24 Q. What do you mean? 

25 A. And — and I suspect that the cigarette companies 
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1 have not been exempted from that, from the other people who 

2 pay slotting fees. 
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3 Q. You say some organizations. What did you mean by 

4 that? 

5 A. Like all other manufacturers and providers of 

6 products to the various retailers. It is a common practice 

7 today. 

8 Q. Is that also sometimes called push money? 

9 A. No, I've heard it called slotting fees. 

10 Q. And have you ever had any discussions with any of 

11 the lawyers representing R.J. Reynolds or any other tobacco 

12 company as to whether or not that is a practice that goes on 

13 between cigarette companies and retail merchants? 

14 A. No, specifically I've not had any discussion with 

15 the lawyers, nor have I had any discussion at all with 

16 anybody from the tobacco companies relative to that issue. 

17 Q. Have you read any information with respect to what 

18 you call slotting fees with respect to cigarettes? 

19 A. I have read something, yeah. 

20 Q. What have you read? 

21 A. Well, I've read — what I've read is maybe a poor 

22 verb, but in an attempt to be responsive to you, I've been 

23 involved in litigation that dealt with slotting fees, and so 

24 I'm familiar with the fact that not only cigarette companies 

25 but other people, for instance, who are in the packaged 
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1 goods industry pay slotting fees on a routine basis to 

2 retailers. 

3 Q. What litigation are you referring to? 

4 A. Oh, boy. I can't remember the name, but it was a 

5 case in the Tidewater area of Virginia where a retailer was 

6 being sued by a provider of soft drink, and the issue of 

7 slotting fees was a part of the litigation. Slotting fees 

8 paid not only by the litigant, but also by another provider 

9 of soft drink. And so I was privy to read the list of 

10 various organizations that had paid slotting fees to the 

11 supermarket chain. 

12 Q. And included within that was cigarette companies? 

13 A. Included within that was almost everybody who 

14 provided product to that supermarket chain, and since they 

15 did sell cigarettes, yes. 

16 Q. And you specifically recall seeing cigarette 

17 companies listed? 

18 A. I specifically recall seeing the name R.J. 

19 Reynolds Company and Philip Morris Incorporated. Now, how 

20 much of that was for cigarettes and how much was for the 

21 package goods products of R.J. Reynolds and Philip Morris, I 

22 don't recall. 

23 Q. And what was your role in that litigation? 

24 A. I don't recall what my role was specifically in 

25 the litigation. I know I was an expert witness for the 
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1 supermarket chain. 

2 Q. And what were you being asked to testify about? 

3 A. My best recollection was to testify about the 

4 channel of distribution and how it — how it functioned. 

5 Q. Have you done any other reading that relates to 

6 slotting fees with respect to cigarettes besides what you've 

7 just referenced? 

8 A. No, nothing about specifically to cigarettes. 

9 Q. Have you looked at or read a complaint or any 

10 other information with respect to the suit by R.J. Reynolds 

11 against Philip Morris with respect to retail placement? 

12 A. No. 

13 Q. Are you aware of that suit? 


http://legacy.library.ucsf.edu/tiel/apin05a00'pdf idustrydocuments.ucsf.edu/docs/fshd0001 



14 A. No. 

15 MS. CHABER: Why don't we take a short break. 

16 (Brief recess in proceedings - 3:07 to 3:23 pm.) 

17 MS. CHABER: Q. Dr. Martin, what do you charge 

18 these days? 

19 A. Well, these days I charge $250 an hour. 

20 Q. For? 

21 A. With a — $250 an hour with a minimum of eight 

22 hours when I'm out of town, for consultation and analysis. 

23 I charge one and a half times that or $375 an hour 

24 with a minimum of eight hours regardless for deposition and 

25 trial testimony, plus expenses. 
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1 Q. How much time at each of these rates have you put 

2 in on this case so far? 

3 A. I don't have any billing record with me, but — I 

4 really don't. It's not much, but it's like in the 

5 neighborhood of — and this is closer to a guess than an 

6 absolute accurate figure, but I would say, let's see, maybe 

7 50 hours. 

8 Q. And what did you do in that 50 hours? 

9 A. I read a lot of depositions, read the complaint. 

10 I reviewed articles and work product that I had previously 

11 of a fashion. 

12 Q. What do you mean, work product? 

13 A. Things that I had developed relative to smoking, 

14 smoking behavior at previous times, and reviewed the 

15 articles that I've written on the area. 

16 Q. I'm still trying to understand what this work 

17 product is that you've developed. Is that something that's 

18 been produced here? 

19 A. No, some things — yeah, stuff that's been 

20 produced to you. Things like notes and things of that sort. 

21 Q. So the notes that have been produced today? 

22 A. Um-hmm. 

23 MS. CHABER: Is this my set of copies? 

24 MR. ESCHER: Yes, it is. 

25 MS. CHABER: Q. Were those done specifically for 
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1 this case? 

2 A. No. 

3 MS. CHABER: Let's just identify them. Let's 

4 identify what was given to me today, two documents 

5 previously identified with respect to candy cigarettes; a 

6 document stamped June 10th, 1997 of the Federal Trade 

7 Commission with an attachment of an article entitled The 

8 Effect of Advertising on the Level and Composition of 

9 Cigarette Consumption; an article entitled Current Issues 

10 and Research in Advertising, 1986. Is this a journal? 

11 A. No, that's a journal. That's not an article. 

12 That's the title of the journal. 

13 Q. And this is Volume 9. Is this the entire journal? 

14 A. No, it is not. It's an article from that journal. 

15 Q. And this is an article by Dr. Pollay? 

16 A. That is correct. 

17 Q. And this is a journal of which you are an editor? 

18 A. Yes. 

19 Q. And were an editor at the time? 

20 A. Yes. 

21 Q. And did you peer review this article? 

22 A. The article was peer reviewed. I didn't peer 

23 review it. I'm the editor. 

24 Q. All right. And the article was peer reviewed? 
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A. 


Absolutely. Blind peer reviewed. 


25 
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1 Q. What does that mean? 

2 A. Actually, it was double blind peer review. That 

3 means that the author had no idea who the reviewers were and 

4 the reviewer had no idea who the authors were when they 

5 reviewed it. 

6 Q. Okay. And is this a journal that's available 

7 outside the university? 

8 A. Yes, as far as I know, yeah. It's available. 

9 It's changed its name, by the way, since that issue, but I 

10 mean it's available. 

11 Q. What's the name of the journal now? 

12 A. The Journal of Current Issues and Research in 

13 Advertising. 

14 Q. And then there are some notes regarding the series 

15 of articles written by Pierce, et al? Is that correct? 

16 A. Yes. 

17 Q. And a second set of notes by Pierce referencing 

18 Pierce, 1994 Adolescent Girls. 

19 A. Correct. With attachments. 

20 Q. And the attachments being Dr. Pierce's article, an 

21 article by Catherine Jones? 

22 A. Correct. 

23 Q. What? 

24 A. Correct. 

25 Q. A JAMA — 
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1 A. That may be still the Pierce article. 

2 Q. And a second Pierce article on historical analysis 

3 of tobacco marketing, et cetera. 

4 A. Yes. 

5 Q. An article by Moore, Williams and Qualls, 

6 Q-U-A-L-L-S, on Target Marketing of Tobacco and 

7 Alcohol-Related Products to Ethnic Minorities. 

8 An article by Henke, H-E-N-K-E, Young Children's 

9 Perceptions of Cigarette Brand Advertising Symbols. 

10 A portion of Morbidity and Mortality Weekly report 

11 dated May 24th, 1996, Volume 45, with the handwritten note 

12 on the corner saying vending machines - bumming. Is that 

13 your handwriting? 

14 A. Yes, it is. 

15 Q. Does that represent a Post-It that would have been 

16 on the original? 

17 A. That's correct. 

18 Q. A British Journal of Addiction, Volume 87, 

19 December 1992, Why Children Start Smoking Cigarettes, 

20 Predictors of Onset, by Conrad, et al. And it looks like a 

21 photocopy of another Post-It on the corner? 

22 A. Correct. 

23 Q. Can you read what that says? 

24 A. Flay, smoking onset. 

25 Q. And what does the Flay make reference to? 
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1 A. I believe that's one of the authors. 

2 Q. Do you know Flay? 

3 A. No. 

4 Q. Do you know why you would pick the second author? 

5 A. No, I don't know. I'm sorry. I would like to be 

6 helpful with that one. I'm sorry. 

7 Q. I thought there might be some significance in it. 

8 Next is an article from the Journal of Marketing, January 

9 1992, Perceived Age and Attractiveness of Models in 
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10 Cigarette Advertisements, by Mazis, Ringold, et al. And 

11 another photocopy of a Post-It. Can you read that, please? 

12 A. Yes. It's Mazis and Ringold, Models. 

13 Q. And again, that's your handwriting? 

14 A. Yes, it is. 

15 Q. On presumably your Post-It? 

16 A. My Post-It note. 

17 Q. Next, Hacks, Flax and Counter-Attacks, Journal of 

18 Social Issues, by Richard Pollay. And again, there's a 

19 Post-It that says Pollay, Hacks, Flax, and again, that would 

20 represent your handwriting? 

21 A. Yes, it is. 

22 Q. And notes on Pollay's Last Straw article? 

23 A. Correct. 

24 Q. With the attachment of the article itself? 

25 A. Correct. 
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1 Q. Is that your highlighting on the article? 

2 A. Yes, it is. 

3 Q. Next is Notes, the SMEE, S-M-E-E, report, with no 

4 article attached. 

5 And last, why don't I have you explain what this 

6 packet is? 

7 A. Well, these are some notes that I had which — 

8 I've done them on a Power Point format when I was just 

9 typing things up, it was easier for me to handle them that 

10 way. But it relates to the article that is attached which 

11 is by King, et al, entitled Adolescent Exposure to Cigarette 

12 Advertising in Magazines. It's from the Journal of the 

13 American Medical Association, February 18th, 1988 — 1998, 

14 I'm sorry. And so these were some notes that I made 

15 relative to that. 

16 Q. And the highlighting on the article was yours? 

17 A. Yes, it is. I want to caution that you have 

18 missed one thing that was turned over to you today, and I 

19 know you had it because you were — 

20 Q. (Indicating)? 

21 A. Correct. It's on your lap. 

22 Q. It's sitting on my lap. 

23 A. Okay. 

24 Q. Did you do — make this Power Point presentation 

25 anywhere? 
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1 A. No, no. And I don't want to mislead you. The 

2 reason it's in Power Point because as I was working it was 

3 easier to do that than put it on the Microsoft Word. I was 

4 kind of typing as I went through the article. That's the 

5 only reason why it's in Power Point. 

6 Q. Any of these articles for which there are notes, 

7 either made on the article or attached with the articles, 

8 have you presented those at any conferences, symposia or any 

9 other place? 

10 A. Read that question back, please. 

11 (Question read as follows: 

12 Q. Any of these articles for which there 

13 are notes, either made on the article or attached 

14 with the articles, have you presented those at any 

15 conferences, symposia or any other place?) 

16 THE WITNESS: It's the any other place that 

17 worried me about that. They have been presented in one 

18 article. 

19 MS. CHABER: Q. And what article is that? 

20 A. It's an article that is — again, it's on my CV 
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21 and I'm glad to point it out to you when we get it. 

22 Q. When we get it? 

23 A. Right. Which has just been published in India, of 

24 all places. 

25 Q. And what was it published in? 
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1 A. English. Oh, I'm sorry. I thought you meant the 

2 language, because it was in India. I apologize for that. 

3 Q. The record should reflect that the questioning 

4 counsel is tossing her head back. 

5 A. Right. She should be able to toss her head on 

6 that one. 

7 It was in a compendium that is being — that is 

8 being presented that talk about marketing issues of the 

9 century or something like that. The exact title is on the 

10 CV, and it's a series — there's a series of volumes that 

11 have been published, and this is one article in one volume 

12 relative to marketing and consumer behavior. And so some of 

13 these things do appear not as a presentation but some of the 

14 things that you see here appear in that article. 

15 Q. Okay. And then lastly, you have in Current Issues 

16 and Research in Advertising in 1983, again, that's a 

17 journal? 

18 A. Correct. 

19 Q. And the article that is attached is an article by 

20 Dr. Pollay, right? 

21 A. That is correct. 

22 MS. CHABER: Are they bringing that in, soon, Joe, 

23 the CV? 

24 MR. ESCHER: I asked for it. It just hasn't 

25 arrived yet. 
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1 MS. CHABER: Q. When did you arrive — 

2 (Brief interruption in proceedings.) 

3 (Mr. Barron enters the conference room.) 

4 MS. CHABER: Q. When did you arrive here in 

5 San Francisco? 

6 A. I finally touched down at my hotel at 2:00 a.m. 

7 this morning. 

8 Q. Okay. And how much time did you spend meeting 

9 with counsel? 

10 A. Gee, I don't know. I got over here, it was a 

11 little late, so it was around 9:30 I think we started, and 

12 mercifully at about 11:30 he allowed me to go back to the 

13 hotel and take a power nap. So I guess we met for about two 

14 hours. 

15 Q. And what did you discuss during those two hours? 

16 A. Well, we kind of went through those — those 

17 notes. You know, "What notes did you bring?" and "Here they 

18 are." 

19 He asked me what — the same kind of questions 

20 you're asking, like what documents did I review. 

21 We talked about scheduling, trial scheduling and 

22 various other things. 

23 Quite candidly, I asked him for a background on 

24 you, and we discussed you. It was not — 

25 Q. I would like to hear all of that. 
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1 A. Good. 

2 Q. What did Mr. Escher say? 

3 A. He said that you were an extremely competent 

4 attorney and that you were very good at doing this, and that 

5 you and I had a few things in — it's seemingly in common. 
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6 First of all, that you came from New York. I think the 

7 Queens. I used to teach in Brooklyn. I went to Columbia. 

8 I don't know whether you went to school there. You went to 

9 Berkeley, and the thing that is similar on that is that 

10 Berkeley is modeled after the University of Michigan model 

11 in the way it's structured and run, so we have a 

12 commonality. 

13 Q. Unfortunately, Mr. Escher got a few things wrong, 

14 but obviously not the part about my being competent. That 

15 part he was clearly right on. 

16 A. No, he was quite complimentary about your ability. 

17 Q. Actually, I didn't go to Berkeley. I went to UCLA 

18 for law school. 

19 A. Fine. We won't hold that against you. 

20 Q. Some people don't know the difference between if 

21 it's gold and blue, they just figure it's the same thing. 

22 MR. ESCHER: Just a big bear or a Bruin, it's hard 

23 to get them straight. 

24 THE WITNESS: That's about the sense of everything 

25 we covered. That was it. 
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1 MS. CHABER: Q. Did you tell him what your 

2 opinions were with respect to this case? 

3 A. No, I don't think I went through any opinions at 

4 that point in time. 

5 Q. Do you have opinions specific to Leslie Whiteley's 

6 case? 


7 A. Yes. 

8 Q. And what are they? 

9 A. Well, I have, first of all, an opinion about 

10 consumer behavior and how — you know, what is the role of 

11 advertising in consumers' decision-making. 

12 I have an opinion as to the content of the various 

13 pieces of research that address themselves to the initiation 

14 of smoking and the continuance of smoking. 

15 I have an opinion about advertising's role in the 

16 initiation and continuance of smoking. 

17 I have an opinion as to what other factors there 

18 are that relate to smoking initiation and continuance of 

19 smoking. 

20 As we already discussed, I have an opinion 

21 relative to the total elimination of advertising for all of 

22 cigarette smoking and what effect it might have upon total 

23 demand. 

24 I have an opinion that there is a totality of 

25 information that has been in the literature and in various 
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1 research that addresses itself to what are the things that 

2 are related to smoking initiation and continuance of 

3 smoking. 

4 Specific to the case, I have an opinion that 

5 Ms. Whiteley — and I hope I'm pronouncing that correctly — 

6 that there are various things that she describes in her 

7 deposition that are consistent with the evidence that comes 

8 out of the various pieces of research relative to smoking 

9 initiation and the continuance of smoking. 

10 I think that's, you know, the best I can summarize 

11 at this point in time. 

12 MS. CHABER: Joe, do you happen to have a copy of 

13 the deposition — rather, the disclosure? Or the notice? 

14 Either one. Either one will do. 

15 MR. ESCHER: Do you want the objections to the — 

16 or the disclosure. 
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17 

MR. 

BOONE: 

Here it is. 



18 

MS . 

CHABER: 

No. The disclosure itself 



19 

MR. 

ESCHER: 

Here you go. 



20 

MS . 

CHABER: 

Thanks. 



21 

Q. Did 

you read Dr. Pollay's testimony in 

this 

case? 

22 

A. No. 

It was 

my understanding that I was 

not 


23 

allowed to do 

that. 




24 

Q. You 

expressed some generalized opinions 

and 

kind 

25 

of enumeratec 

a summary of them for me. I would 

like 

to go 
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1 

through some 

of them 

at this point. 




2 What is the role you believe that advertising 

3 plays in initiation of smoking? 

4 A. I believe that advertising plays little, if any, 

5 role in the initiation of smoking. And the data that is 

6 available from various research organizations is consistent 

7 with that. 

8 Q. And what data are you referring to? 

9 A. The — principally, the material that has come 

10 from the Federal Trade Commission, and I believe from HEW, 

11 but I'm just trying to recall to mind. But I know that 

12 there is — consistently, there is affirmative statements 

13 and research that indicate that advertising is not a major 

14 player In the initiation of smoking. 

15 In addition to that, there is, as best I can 

16 determine from a review of all the materials I've looked at 

17 that there is no definitive evidence that indicates to the 

18 contrary. 

19 Q. What would constitute definitive evidence? 

20 A. I don't know. I haven't seen any. I can only 

21 make a judgment when I see It. 

22 Q. Do you believe advertising plays a role In the 

23 initiation of any consumer behavior with respect to any 

24 consumer product? 

25 A. I don't think advertising's role is related to — 
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1 to the Initiation of behavior toward a product, with perhaps 

2 an exception, and that would be with a new product, where 

3 advertising would provide information relative to a new 

4 product to a — to a marketplace. But not with existing 

5 products. 

6 Q. And why is that? 

7 A. Because I don't think that's the role of 

8 advertising. 

9 Q. You don't believe that advertising is designed to 

10 familiarize people with — familiarize the uninitiated with 

11 a product? 

12 A. No, I don't believe that's the role of 

13 advertising. 

14 Q. Do you believe that advertising can have that 

15 effect, that is, that its presence can serve as an 

16 initiation to people that the product exists? 

17 MR. ESCHER: Objection. Vague. 

18 THE WITNESS: Well, I — advertising — I do not 

19 believe — maybe you better read that question back, because 

20 there's something that disturbs me when I try to respond to 

21 it about the way it was worded. 

22 (Question read as follows: 

23 Q. Do you believe that advertising can have 

24 that effect, that is, that its presence can serve 

25 as an initiation to people that the product 
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1 exists?) 
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2 THE WITNESS: I really don't understand that 

3 question. I'm sorry. It is — it's convoluted. 

4 MS. CHABER: Q. Do you believe that advertising 

5 can serve the function of introducing people to the 

6 existence of a product? 

7 A. I believe that it can tell people that the product 

8 exists, in the sense that it's there. 

9 Q. And do you believe that advertising, in telling 

10 people that a product exists, is there, can make it seem as 

11 though the product is there to a greater extent than that 

12 person might otherwise understand without the presence of 

13 advertising? 

14 MR. ESCHER: Objection. Vague. 

15 THE WITNESS: I'm not taking a cue from counsel, 

16 it is a very vague question. It really — there's a lot of 

17 different phrases in that one. 

18 MS. CHABER: Q. Do you believe that when people 

19 see advertising, they not only can become aware of the 

20 existence of a product but form beliefs as to the prevalence 

21 of that product in the marketplace based on the presence of 

22 advertising? 

23 A. I want to say I don't know because I've never seen 

24 any — any research on that. But I have seen research that 

25 would indicate that when somebody does see advertising they 
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1 are very sceptical of what they see and the content of that 

2 advertising. So to the extent that that would have an 

3 impact upon your question, I think it's — that's the best I 

4 can do. 

5 Q. What do you mean by sceptical? 

6 A. That people at a very early age learn that there 

7 is — that you can't trust, rely upon, and so forth 

8 advertising. And there is available data that supports 

9 that. 

10 Q. Without respect to whether or not people rely on 

11 the information contained in advertising, do you believe 

12 that the presence of advertising can have an effect on 

13 people with respect to the availability of certain consumer 

14 products? 

15 MR. ESCHER: Objection. Vague. 

16 THE WITNESS: Gee, I — presence of advertising 

17 have an effect upon the availability or their perception of 

18 the availability? 

19 MS. CHABER: Q. Perception. 

20 A. I mean it could have a lot of different effects, I 

21 mean potentially it could be that maybe they perceive that 

22 it's relatively unavailable because they don't believe it. 

23 No, I — I mean I really have a hard time with that question 

24 the way it's been phrased. 

25 Q. If I see a lot of advertising for the I-Mac 
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1 computer — 

2 A. Yeah. 

3 Q. — and there's a lot of it out there. 

4 A. Yeah. 

5 Q. Mightn't I not get the perception that it is more 

6 popular than the statistics would prove? 

7 A. You know, I appreciate your example, because I'm a 

8 Macintosh user. 

9 Q. I knew that. 

10 A. Good. But — and I'm sure that Steve Jobs would 

11 probably endorse your idea, but I don't think just the sheer 

12 amount of advertising that is out there for the I-Mac would 
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13 necessarily cause people to believe that there are more 

14 I-Macs than there are, say, PC's. First of all, you would 

15 have — first of all, the perception would be honed by the 

16 amount of PC advertising that is also going on. But the 

17 second part of your question is different from the one you 

18 asked me about cigarettes, because it is very brand specific 

19 as opposed to product specific. 

20 Q. What do you mean? 

21 A. The I-Mac is a computer, just like all the other 

22 brands of computers. You were talking before about product 

23 category, now you're talking about brand. 

24 In the case of the brand, it may be that the 

25 advertising, just by the sheer weight of the advertising, 
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1 which is what I think was the thrust of your question, might 

2 leave some people with the impression that there is — that 

3 there are more I-Macs than there are Dell computers out 

4 there. 

5 Q. Or might leave somebody with the impression that 

6 there are more I-Macs sold than are actually sold? 

7 A. That may be the impression of some people. Of 

8 course, there could also be the converse impression that 

9 Macintosh is in deep trouble and they're spending a lot of 

10 money on advertising because they're in trouble. 

11 Q. Do you think that when a company that sells a 

12 commodity spends a lot of money on it, it means that they're 

13 in trouble? 

14 A. It could be or it could not be. 

15 Q. Do you believe that's true with respect to — 

16 A. I mean that's — that's a generalized type of 

17 thing that is very difficult to answer. 

18 Q. Sure. Do you believe that's true with respect to 

19 any individual cigarette company? That the more money it 

20 spends on a particular brand advertisement, the more trouble 

21 they were in with respect to the sales of that brand? 

22 A. I don't know. I don't know, because I don't know 

23 what is the amount of money that each one of the cigarette 

24 companies has spent and I don't know what — whether they're 

25 "in trouble" and how they define trouble. 
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1 Q. Do you know what the expenditure on advertising 

2 and promotion for any particular brand is relative to that 

3 brand's market share? 

4 A. No. The research that I've seen that addresses 

5 that question has been — has been speculative, rests on 

6 assumptions and is not based on fact. 

7 Q. Have you ever asked for that information from the 

8 sources that you have that could get it from R.J. Reynolds? 

9 MR. ESCHER: Objection. Vague as to the term 


10 

"that information." 



11 


THE WITNESS: 

I have not — 


12 


MS. CHABER: 

Q. Did you understand what 

I meant 

13 

by "that 

information" 

? It referred back to my question I 

14 

just asked you. 



15 

A. 

I think so. 

But I'll try and frame it — 


16 

Q. 

If you don't 

, I don't want you answering 

a 

17 

question. 




18 

A. 

Fine. Tell 

me what that information is. 


19 


MS. CHABER: 

Could you read back the prior 

20 

question. 




21 


(Question read as follows: 


22 


Q. Have you ever asked for that information 

23 

from 

the sources 

that you have that could get 

it 
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24 

25 
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1 


from R.J. Reynolds?) 

THE WITNESS: And 


I think I answered no. 


MS. CHABER: Q. And then I asked you if you have 
ever asked any source for that information from R.J. 

Reynolds. 

A. No, I have not. 

Q. Do you believe that R.J. Reynolds would have the 
information as to their brands of cigarettes, how much they 
expended on advertising and promotion, and what the relative 
market share of that brand was? 

A. They may or may not. I don't know. 

Q. Do you know whether or not there is a 
correspondence between the amount of money spent by R.J. 
Reynolds or any other tobacco company on the advertising and 
promotion of any particular brand and that brand's market 
share? 

MR. ESCHER: Objection. Vague. 

THE WITNESS: No, I do not. And all of the 
studies that I've seen that purport to — to address that 
issue have been very seriously flawed and rely upon data 
that is speculative or estimates. 

MS. CHABER: Q. And what studies are you 
referring to? 


I believe some of them are in my notes. 

Could you tell me which ones? 

I would have to look at my notes to tell you. 


2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 A. 

23 Q. 

24 A. 

25 would be glad to, if you want to pass them over. 
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Would you please reread the question, please? 
(Testimony read as follows: 

Q. Do you know whether or not there is a 
correspondence between the amount of money spent 
by R.J. Reynolds or any other tobacco company on 
the advertising and promotion of any particular 
brand and that brand's market share? 

MR. ESCHER: Objection. Vague. 

THE WITNESS: No, I do not. And all of 

the studies that I've seen that purport to — to 
address that issue have been very seriously flawed 
and rely upon data that is speculative or 
estimates. 

MS. CHABER: Q. And what studies are 
you referring to? 

A. I believe some of them are in my notes. 

Q. Could you tell me which ones?) 

THE WITNESS: Well, the first of these would be 
the article in 1996, by Richard W. Pollay, et al, entitled 
The Last Straw: Cigarette Advertising and Realized Market 
Shares Among Youths and Adults, 1979 to 1993, published in 
the Journal of Marketing in April of 1996. 

And an article by John P. Pierce, et al, published 
in 1998 entitled "Tobacco Industry Promotion of Cigarettes 
and Adolescent Smoking" published in the Journal of the 
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1 American Medical Association, February 18th, 1998. 

I think this may be germane to the answer. An 
article by John P. Pierce, et al, published in 1991 entitled 
Does Tobacco Advertising Target Young People to Start 
Smoking? Evidence from California, published in the Journal 
of the American Medical Association December 11, 1991. 

Perhaps responsive to your question, at least I'll 
cite it, is an article published in 1987 entitled Women's 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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9 Brands (Cigarette Advertising Explicitly Directed Toward 

10 Women), authored by Katherine E. Jones for the Institute of 

11 the Study of Smoking Behavior and Policy, the John F. 

12 Kennedy School of Government at Harvard University. The 

13 date on that is April 1987. 

14 MS. CHABER: Q. And your criticisms on 

15 Dr. Pollay's article, those are in your notes? 

16 A. My criticism is not of the Jones article, but my 

17 criticism of the Pollay one is in my notes, yes. 

18 Q. And the criticism — 

19 A. Well, not all of the criticism in my notes. As I 

20 reflect upon the article itself, one of the problems that 

21 Dr. Pollay has within this article is that while he says in 

22 his introduction to the article cigarette brand shares of 

23 advertising voice are found to be significantly related to 

24 realized market shares, with advertising sensitivity being 

25 about three times larger among teenagers than among adults. 
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1 The difficulty with this and the criticism of this 

2 beside in my notes is that Dr. Pollay's data is very 

3 restricted in here and really does not reflect over the 

4 period of time that he alleges in the article from '79 to 

5 '93. In fact, he only has — he has limited data relative 

6 to what he calls market share, and his — his estimate of 

7 advertising and expenditures and so forth is pretty much an 

8 estimate. So — and in some cases, he uses data for people 

9 who are of the legal age to smoke. So there's a lot of 

10 flaws within this study — 

11 Q. Did you ever make — 

12 A. — besides the ones that are in my notes. 

13 Q. Did you ever make any efforts to determine whether 

14 or not the estimates for advertising expenditures were 

15 correct in that? 

16 A. Well, the advertising — no, I didn't specifically 

17 to find out whether his are correct. But he talks about 

18 market share and has a limited number of measures of market 

19 share, and then he — I mean among the flaws in here, for 

20 instance, when he talks about the data — and remember, he's 

21 talking — his article, the specific title of the article is 

22 for the time period 1979 to 1993, but then he admits that 

23 the data for advertising expenditures prior to 1988 did not 

24 include any data for newspaper advertising. And, he says, 

25 the data do not, however, include costs of sponsorship, 
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1 sampling or other promotional activities, or the costs of 

2 advertising production. 

3 And then he takes the 1992 dollars and uses the 

4 Consumer Price Index to adjust these. 

5 So the definition, as we discussed earlier in 

6 this — the definition we discussed earlier in my deposition 

7 of what is included by mandate from the Federal Trade 

8 Commission for promotional expenditures is not included in 

9 Dr. Pollay's data. 

10 Q. So would that under or overestimate it? 

11 A. I don't know what it would do. And I don't 

12 know — when he leaves out all newspaper advertising 

13 expenditures, because he just doesn't have the data, I mean 

14 I understand that, and then says "well, but I'm really 

15 reporting from 1979 to 1993." That — that's not a full set 

16 of data. So he doesn't have a full set of data. He makes 

17 estimates, and he does not have — he does not have a full 

18 set of data on — on brand preference in this period of 

19 time. Because he just doesn't have the data. And in fact. 
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20 over the entire period of time, from 1979 to 1993, he only 

21 has data on brand preference for three years. It's flawed. 

22 Q. Have you analyzed it for the three years for which 

23 he does have the data to see whether or not it is correct? 

24 A. No, because among the three years are periods of 

25 time when he does not — he has people involved in here that 
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1 are over the age of 17. 

2 Q. Have you published your criticism of Dr. Pollay, 

3 that particular article, anywhere? 

4 A. Yes. 

5 Q. And where was that? 

6 A. Hold on. I'll get you that citation. I believe 

7 you'll find it in "The Effect of Advertising on Adolescent 

8 Smoking Behavior" in a publication called the Current State 

9 of Business Disciplines, S.B. D-A-H-Y-I-A, the editor, Rotag 

10 India, Spellbound Publications, and it says here on 

11 forthcoming, but it actually has come out in January of the 

12 year 2000. 

13 Q. And do you have a copy of it? 

14 A. No, I do not. I'm still waiting for the book to 

15 come. I ordered it and paid for it, but the mail seems to 

16 be slow between here and India. 

17 Q. Do you know if this is a journal that is available 

18 in American libraries? 

19 A. Yeah, I'm pretty sure that Spellbound is trying to 

20 sell it to American libraries, because the order form that 

21 came to me had a thing on it trying to have us urge 

22 libraries to buy it, and there apparently is a separate 

23 order form that goes to libraries. So whether all libraries 

24 will order it or not, I don't know. I'm sure that 

25 Spellbound hopes that everybody will. 
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1 

Q. 

Do you know that any have? 



2 

A. 

I don't know. You could call them or write 

to 

3 

them. 





4 

Q. 

And 

do you have a prepublication copy? 



5 

A. 

A free? 



6 

Q. 

Pre 




7 


MR. 

ESCHER: Pre. 



8 


MS . 

CHABER: Q. Prepublication copy of 

just 

your 

9 

article. 





10 

A. 

No. 




11 

Q. 

Not 

the whole book? 



12 

A. 

No, 

I did get the galley proofs, but I 

sent 

them 

13 

back because 

I had to make corrections on them. 



14 

Q. 

And 

you don't have any copies of them? 



15 

A. 

No, 

I do not. 



16 

Q. 

And 

you have no means of getting any copies 

of 

17 

them? 





18 

A. 

Yeah, I ordered a copy of the book. 



19 

Q. 

Between now and your testimony in this 

case? 


20 

A. 

I don't even know when my testimony in 

this 

case 

21 

will be. 

but 

I doubt very much if — and I'm not 

going to be 

22 

home between 

now and the time I testify in this 

case. 

I' 11 

23 

be back 

in Florida. 



24 

Q. 

And 

your home is? 



25 

A. 

Ann 

Arbor, Michigan. 
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1 

Q. 

And 

do you spend part of the year living in 


2 

Florida? 





3 

A. 

No, 

I do not. I'm on vacation. 



4 

Q. 

Besides the article that has not — is 

not 
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5 available — 

6 A. No, it's available. 

7 Q. — at this point in time prior to your testimony, 

8 are there any other places that you have published a 

9 critique of Dr. Pollay's article? 

10 A. The specific article called The Last Straw? 

11 Q. Yes. 

12 A. No. 

13 Q. And did you publish any critique of the Jones 

14 article? 

15 A. No, I wasn't critiquing the Jones article. I 

16 thought that Dr. Pollay cited the Jones article in his and 

17 relied upon it, and so I got a copy of the Jones article to 

18 see what he was relying upon, and was somewhat — I don't 

19 know, I don't know what words to use, maybe surprised that 

20 he did not — first of all, that he did not really rely upon 

21 some things that were in the Jones article that I found 

22 interesting. 

23 Q. Such as? 

24 A. And the second, that — well, I originally thought 

25 it was just an undergraduate paper that somebody had 
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1 written. As I've described to you there is — in the Jones 

2 paper, there is — this is not just an undergraduate paper, 

3 this comes out of a part of the John F. Kennedy School at 

4 Harvard. I'll have to find the Jones article, if I can find 

5 it in here, to tell you what I was surprised at. I think I 

6 put it aside. I'm sorry. 

7 And what first caught my attention was in the 

8 abstract. And the following is a quotation from that 

9 abstract: "Brands marketed specifically toward women and 

10 noted for campaigns emphasizing femininity have not been as 

11 successful as those brands marketed on the less explicitly 

12 gender-specific appeals." 

13 Then in the body of the paper, the following at 

14 least came to my attention: "R.J. Reynolds, for example, 

15 has introduced at least five brands targeted toward women, 

16 none of which has obtained more than 1.6 percent market 

17 share, which their brand More did in 1982." And they cite 

18 Business Week for that. The most successful of the 

19 exclusively women brands is Virginia Slims, has never 

20 achieved more than a 2.7 percent share, and none of the 

21 women's brands are in the top 10 brands which in 1985 

22 accounted for 71.7 percent of the market. 

23 Brands marketed specifically towards women 

24 captured less than 10 percent market share in 1980. 

25 I think the importance here is to recognize that 
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1 these brands have been advertised and advertised with a kind 

2 of feminine message to them, and they've never achieved very 

3 much of a market share. 

4 Q. And what is significant about that? 

5 A. That relative to your question about advertising 

6 and whether advertising has a relationship to market share, 

7 I think this begins to question the relationship between 

8 market share and advertising expenditures. 

9 Q. In what way? 

10 A. That in some cases it probably doesn't work; that 

11 just spending money on advertising does not necessarily 

12 generate market share for any brand. 

13 Q. Do you know whether or not generating advertising 

14 as to a specific brand can generate market share as to the 

15 product itself? 
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16 MR. ESCHER: Objection. Vague. Market share as 

17 to the product itself? I think that's vague terminology. 

18 You can answer it, if you can. 

19 THE WITNESS: Well, you can't answer because there 

20 is no market share for a product. 

21 MS. CHABER: Q. Do you know whether or not brand 

22 advertising can increase consumption of the generalized 

23 product as opposed to just the brand? 

24 A. I don't think anybody has ever studied that, 

25 although having said that, there has been a significant 
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1 decline in the consumption of the product over recent years 

2 and that the amount of advertising has — or promotional 

3 expenditures have gone up. 

4 So there has been an inverse relationship, 

5 apparently, between the two relative to product and 

6 advertising. 

7 Q. What is the basis of your opinion that there — 

8 strike that. 

9 Do you believe that there are less cigarettes sold 

10 today than were sold last year and the year before? 

11 A. There are less people smoking. I don't know about 

12 the number of cigarettes sold. 

13 Q. Do you know whether or not the number of 

14 cigarettes sold has increased over the last 10 years? 

15 MR. ESCHER: In the United States? 

16 MS. CHABER: Q. In the United States. 

17 A. My recollection — and I'm just — just going on 

18 memory — is that there has been a decline. 

19 Q. Do you know whether or not more children smoke 

20 this year than smoked last year? 

21 MR. ESCHER: Objection. Vague. 

22 THE WITNESS: I'm not sure there is any data 

23 between — no, I don't think there is any data that 

24 addresses that, the Monitoring of the Future Study does not 

25 address that, this year and last year, no. 
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1 MS. CHABER: Q. How about over the last 10 years, 

2 has cigarette consumption among youth declined or increased? 

3 MR. ESCHER: Objection. Vague as to the term 

4 "cigarette consumption." Total number of cigarettes 

5 smoked? Number of people who smoked cigarettes? Per capita 

6 consumption of cigarettes? Vague. 

7 THE WITNESS: It is vague. Which one — 

8 MS. CHABER: Q. Any of those? 

9 A. — of the three? 

10 Q. Any or all of those? 

11 A. My understanding is that the Monitoring of The 

12 Future study which is funded by the government and conducted 

13 by Michigan has shown there is a decline in cigarette 

14 smoking up until about a couple of years ago, then cigarette 

15 consumption among adolescents went up somewhat, and my 

16 recollection of the data is it may have leveled off now. 

17 Q. What do you attribute the increase for the time 

18 period that you identified? 

19 A. I don't know, but there is some evidence to 

20 indicate that there has been a general increase among the 

21 adolescent population in all forms of risk-taking behavior, 

22 and the Monitoring of the Future Study tracks much of that, 

23 including drug use among adolescents. 

24 Q. Are you familiar with studies purporting to look 

25 at the issue of whether or not cigarette smoking increases 
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the likelihood that a youth will engage in other risky 
behaviors, such as drinking alcohol? 

MR. ESCHER: I'm sorry. Could you read the 
question back, please? 

THE WITNESS: That's not a question. That's the 
problem I have with it. I'm sorry. I'm not being critical 
of you. I just don't think it was a question. 

MR. ESCHER: Let's read it back and — 

THE WITNESS: If you would, please. I appreciate 

it. 


9 

10 

11 (Question read as follows: 

12 Q. Are you familiar with studies purporting 

13 to look at the issue of whether or not cigarette 

14 smoking increases the likelihood that a youth will 

15 engage in other risky behaviors, such as drinking 

16 alcohol?) 

17 THE WITNESS: Okay. I apologize. I guess you did 

18 have that first part of it. 

19 I don't think that there is research that I have 

20 seen that addresses that specific issue. However, I have 

21 looked at research that indicates that other risk-taking 

22 behavior is at a greater level than cigarette smoking, 

23 including binge drinking, alcoholic consumption among — not 

24 just binge drinking but alcohol consumption, driving while 

25 drunk or riding with people who are drunk, engaging in 
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1 sexual behavior, including unprotected sex. Many of those 

2 things are at a higher level among the adolescent 

3 population, and there is data that supports that, than 

4 cigarette smoking. 

5 MS. CHABER: Q. Have you looked at the issue of 

6 whether or not there is any data that looks at initiation of 

7 risk-taking behaviors to see which came first? 

8 A. No. 


9 Q. Are you aware of any data with respect to 

10 cigarette smoking and marijuana use as to which came first? 

11 A. No, I don't have any data on that. I know that 

12 the Monitoring for the Future Study indicates that both of 

13 those in the period of time follow the same trajectory, but 

14 so do other — so does the use of other illicit drugs, 

15 including those that are not ingested by smoking. 

16 Q. And are you familiar with any data that looks at 

17 which came first, cigarette smoking or the use of other 

18 illicit drugs? 

19 MR. ESCHER: I object. Vague as to the term 

20 "cigarette smoking." You mean the first experimentation 

21 with a single cigarette? Do you mean regular cigarette 

22 smoking? Smoking 100 cigarettes? It's vague. 

23 THE WITNESS: Given his objection, I haven't seen 

24 any research in that, which one came first, whether it's any 

25 one of the three that he has mentioned. 
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1 MS. CHABER: Q. How many trials relating to 

2 cigarette-related issues — and I want to confine it to 

3 personal injury, because there are other cigarette-related 

4 cases like the state cases and so forth out there. 

5 A. Um-hmm. 

6 Q. How many cases relative to cigarettes have you 

7 been deposed in? 

8 A. This is — I'm sorry, I wasn't quite following 

9 your question. But you're talking about the personal injury 

10 cases as opposed to — you want all of the cases? 

11 Q. Right. 
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12 

A. 

How many have I 

been deposed in? 

13 

Q. 

Right. 


14 

A. 

Three. Oh, I 'm 

sorry. Sorry. Four. 

15 

Q. 

Can you enumerate them, please? 

16 

A. 

Yes. The first 

of these was in the 1980s, 


17 was the Cipollone, C-I-P-P-O-L-O-N-E, I believe is the 

18 correct spelling — Cipollone case which was in the Federal 

19 District Court in Newark, New Jersey. That's back in the 

20 1980s. I can't give you the exact year, but I'm sure we can 

21 find it. 

22 The next was a deposition that was in the case of 

23 the Attorney General of Mississippi versus the tobacco 

24 companies. 

25 The next was in the case of Engel in Florida. I 
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1 can't give you the citation. I just don't remember it, but 

2 it's the Engel case, and I did a telephone deposition. And 

3 I believe that was furnished to you by counsel in this case. 

4 And then finally, a deposition that was in the 

5 case of the Federal Trade Commission versus R.J. Reynolds, 

6 which my understanding, because I received a letter and 

7 admonition from counsel at Collier, Shannon, Rill and Scott 

8 in Washington, that the deposition and everything else was 

9 either sealed or should be destroyed, and I was to do away 

10 with all my notes relative to the deposition itself. 

11 Q. And what was that about, the FTC versus RJR? 

12 A. It had something to do with Joe Camel. 

13 Q. And what was your role in it? 

14 A. To talk about the research that has been done 

15 relative to advertising, marketing, smoking behavior, 

16 including initiation and continuance of smoking, and all of 

17 the controversy that surrounded the use of Joe Camel as an 

18 advertising theme for the R.J. Reynolds Tobacco Company. 

19 Q. And Engel, you were deposed but you never 

20 testified in court? Is that correct? 

21 A. That's correct. 

22 Q. Do you know why? 

23 A. No. I understand the trial is still going on. 

24 Maybe they'll call. I just haven't been — I don't know. 

25 Q. And Mississippi never went to trial, so I take it 
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1 you never testified? 

2 A. No, it never went to trial. 

3 Q. And Cipollone, did you only testify in court? Did 

4 you give a deposition and testify in court? 

5 A. I gave — my recollection is I gave three 

6 depositions — I don't know whether you would call them a 

7 continuance, but at least three — two and a half days of 

8 deposition, and testified in court. 

9 Q. In giving your broad opinions, you stated one of 

10 the topics was the role of advertising in consumer 

11 decision-making. 

12 A. That's correct. 

13 Q. And what specific to cigarettes, what opinions do 

14 you have specific to cigarettes with respect to the role of 

15 advertising in consumer decision-making? 

16 A. The role of advertising, not just limited to 

17 cigarettes, but also applicable to cigarettes, is the role 

18 of advertising is directed toward the brand and directed 

19 toward trying to get consumers or current users of a brand 

20 to switch to your brand. The role is also of advertising to 

21 protect the brand from incursions by other brands among 

22 consumers. Pretty much it. 
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23 Q. With respect to any product other than cigarettes, 

24 do you believe that advertising has — plays a role in 

25 getting a consumer to pick a brand as their first brand? 
00083 

1 A. Yes. Advertising can play that role of having — 

2 if you mean first brand meaning the first one they will buy 

3 if they're presented with a series of alternatives. For 

4 instance, there is — I think I'm understanding your 

5 question about first brand. But there is a concept that's 

6 been in the marketing discipline for some time now on 

7 positioning that what you try to do is get a position in the 

8 consumer's mind of being number one so that when presented 

9 with a purchase decision you will select that brand over the 

10 secondary brand and then perhaps, if it is not available, 

11 select the secondary brand for your purchase decision. 

12 And so the one that is used as an illustration in 

13 that case that if you were to have the need for a rental 

14 car, that most people would have as their primary brand and 

15 kind of up here in their mind, kind of like a ladder almost 

16 in your mind that the number one brand would be Hertz, maybe 

17 number two would be Avis, maybe number three would be 

18 National. And so that you would come in and buy — buy the 

19 brand Hertz when you're confronted, like I do with a rental 

20 car opportunity. But that if also you had the problem of 

21 walking up to the counter in Tucson, Arizona, like I did one 

22 day and find that Hertz was not available, that they were 

23 out of cars despite the fact that you had a reservation, 

24 that you might then walk next to the Avis counter and pick 

25 it as the second brand. 
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1 So first would be Hertz, second would be Avis, 

2 third would be National. 

3 Q. And that's because of the advertising that you'd 

4 have that ranking? 

5 A. Not just — 

6 Q. I mean as one of the influences? 

7 A. One of the influences, but certainly not the only 

8 one. There's myriad of influences that have an impact upon 

9 that decision, and advertising is only one small player in 

10 that whole thing. 

11 Q. Do you think advertising has any impact on 

12 consumer decision-making with respect to breakfast cereals? 

13 A. Oh, it probably has some. 

14 Q. In what way? 

15 A. Well, it makes you aware of the brand and tries to 

16 get you to switch from Kellogg's Corn Flakes to Post 

17 Toasties. 

18 Q. And how about with respect to children? Do you 

19 think that advertising has any effect on children's choice 

20 of first brand of cereal? 


21 

MR. 

ESCHER: 

Objection. Lack of foundation. 

22 

MS . 

CHABER: 

What's the foundation 

that's missing. 

23 

Joe? 




24 

MR. 

ESCHER: 

That he has done some 

study in that 

25 

area. 
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1 

MS . 

CHABER: 

You're not suggesting. 

Joe, are you. 

2 

that this is 

an expert 

that has to have done 

the specific 

3 

study to have 

: relevant 

opinions in an area? 


4 

MR. 

ESCHER: 

On some subjects, not. 

On some 

5 

subjects, yes 

I haven't instructed him not 

to answer the 

6 

question. 




7 

THE 

WITNESS: 

Well, to follow up on 

what he said 
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8 and to give you, first of all, I haven't studied cereal 

9 advertising or children's consumption of it in that regard. 

10 However, we do know that at an early age children develop 

11 what we talked about earlier, a significant amount of 

12 skepticism about advertising. Second of all, almost every 

13 child, not every one but almost every child understands at 

14 an early age what is — what advertising — why people are 

15 advertising: To sell them things. And they have a lack — 

16 they have a lack of reliance upon and belief in advertising 

17 at a very early age. Skepticism is born early in our 

18 society about advertising. So that's the best I can do in 

19 response to your question. 

20 I mean I think in the heart of the advertiser 

21 beats the hope that they will be able to move the Kellogg's 

22 Corn Flakes buyer over to Post Toasties, or whatever, but — 

23 MS. CHABER: Q. You don't think — 

24 A. — whether you can do that is the question. 

25 Q. And you don't think that a little kid seeing Tony 
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1 the Tiger running around advertising a particular brand of 

2 cigarettes — not cigarettes, excuse me, breakfast cereal 

3 may be influenced by that advertisement in terms of what 

4 they get their mom to buy them at the supermarket? 

5 MR. ESCHER: Objection. Vague. Lack of 

6 foundation. 

7 MR. BOONE: Objection to the phrase "little kid." 

8 Vague. 

9 THE WITNESS: Okay. Let's have you define little 

10 kid for me. 

11 MS. CHABER: Q. Oh, come on, you don't need these 

12 guys to tell you how to answer the question. 

13 MR. BOONE: Objection. Compound. 

14 THE WITNESS: Tell me what little kid means. 

15 MS. CHABER: Q. You tell me whatever age 

16 definitions you want to put. If you want to tell me at any 

17 different age that it's going to be different, I'd be happy 

18 to. 

19 A. I can tell you that it would probably be 

20 different, because there will be a difference between a 

21 child who is in, say, first grade and a child who is in 

22 fourth grade. But if you want to go with little kid, either 

23 pre-school or first grade in school, like my grandchildren 

24 who were just visiting me, yeah, I could have Tony the Tiger 

25 running around. Of course, the people at Kellogg's, the 
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1 problem is Tony the Tiger isn't working very good these days 

2 with little kids, or apparently, because their market share 

3 is off. And maybe it's Captain Crunch, and so they see that 

4 and they urge their mother to make the brand decision. 

5 Now, I understand from my background you're a 

6 mother and I'm a parent and grandparent, that doesn't always 

7 translate into the brand you will buy. 

8 Q. That doesn't translate into what necessarily the 

9 parent will buy, but if the kid's walking by the shelf, what 

10 do you think they're more likely to pull off the shelf? 

11 Kellogg's Post Toasties or Kellogg's Sugar Frosted Flakes 

12 with Tony the Tiger on it? 

13 MR. ESCHER: Objection. Lack of foundation. 

14 Incomplete hypothetical. 

15 THE WITNESS: There's abundant evidence from 

16 research to show, and in fact, it's an old strategy in the 

17 supermarket business that the brand that the kid will pull 

18 will be the brand that's on the bottom shelf, and so you put 
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19 the big boxes down there. 

20 MS. CHABER: Q. You put the boxes with Tony the 

21 Tiger down there rather than Special K adult brand cereal, 

22 correct? 

23 MR. ESCHER: Objection. Lack of foundation. 

24 THE WITNESS: Again, I have not studied the cereal 

25 market, but from my own experience, that's not necessarily 
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1 true. 

2 I've had children who eat things like Wheat Chex. 

3 This is hardly what you would characterize as a children's 

4 cereal. Not all of them eat, you know. Lucky Charms and 

5 things like that. 

6 MS. CHABER: Q. Do you believe that advertising 

7 can play a role in the selection of — strike that. 

8 Do you believe that advertising can play a role in 

9 the retention of information about brands with respect to 

10 consumer products? 

11 A. Advertising play a role in the retention of 

12 information? I — no, I don't even see how that would 

13 relate. I mean I'm sorry, that question — I can't 

14 understand it. I can't understand advertising playing a 

15 role in retention. I just don't understand that one. 

16 Q. Do you believe that little kids, if they see more 

17 of a particular kind of advertising than another, have a 

18 greater ability to retain information about that brand when 

19 it comes to selection? 

20 MR. ESCHER: Objection. Vague. Lack of 

21 foundation. 

22 THE WITNESS: Well, no. I guess I'd have to 

23 answer no to you on that about retaining, based upon some 

24 experiences I've had with some brands for children. It 

25 wasn't for cereal, but it was for children's brands, or 
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1 children were the consumers. 

2 MS. CHABER: Q. Meaning? 

3 A. Well, in fact, one of the illustrations I use in 

4 teaching involves itself with the purchase of hot dogs. And 

5 one of the brands that I was retained as a — and I think 

6 it's on my curriculum vitae, but one of the brands I was 

7 retained for is Mr. Turkey hot dogs, a turkey hot dog, 

8 obviously. This was a company that was owned by Belle Mar 

9 Foods at one time but today is owned by Sarah Lee, and the 

10 advertising agency, along the lines of your questioning, 

11 said "You know, what we ought to do is just really advertise 

12 a lot on Saturday mornings and spend a lot of money on 

13 that." The difficulty was with all the advertising, the 

14 market share of Mr. Turkey hot dogs never increased 

15 significantly. The problem was that the brand that occupied 

16 the number one position in the hot dog category was Oscar 

17 Mayer. Oscar Mayer with all the research data that anybody 

18 could get had somewhere between a 65 and 70 percent brand 

19 loyalty among children. All the advertising in the world 

20 wasn't going to move them. 

21 And the question was always phrased: Why do kids 

22 like Oscar Mayer so well? And as a parent, you can probably 

23 appreciate this: Because they liked them. It had nothing 

24 to do with advertising. 

25 So that's my response to your question. 
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1 Q. Well, I would beg to differ on the response, 

2 because I would bet that you could ask two out of three of 

3 those kids would say "there's nothing like an Oscar 
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4 Mayer" — whatever, and be able to sing the jingle. You 

5 don't have anything to do with it, though? 

6 A. That's not what the research data said. I rely on 

7 research data, not anecdotal kinds of things. Sorry. 

8 That's what I was hired to do and that's what I did. 

9 Q. And did the research data look at whether or not 

10 children remembered the jingle relative to Oscar Mayer? 

11 A. Some of them did. But that, indeed, Oscar Mayer 

12 was preferred by children because they liked them. When 

13 they were presented with the opportunity to eat any other 

14 brand, they rejected it because they "did not like the taste 

15 or the texture of the hot dog." 

16 Q. Well, nobody is suggesting that a bad product can 

17 overcome a good product just because of advertising. But 

18 you don't believe, then, that advertising — I mean from 

19 what I'm understanding from you, it sounds like if you were 

20 advising the company where to spend their money, it wouldn't 

21 be in advertising. Is that correct? 

22 A. No, that is not correct. 

23 Q. If you were advising R.J. Reynolds how much money 

24 to put into advertising, what would you advise them? 

25 A. Gee, I don't know. I mean I would have to sit 
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1 down — I wasn't hired to advise R.J. Reynolds on how much 

2 money to spend on an advertising budget. 

3 Q. Well, what do you think their advertising does for 

4 them, sir? 

5 A. I think it protects the market share that they 

6 currently have for their brand, and attempts to switch users 

7 of other brands to their brand. 

8 Q. And what percent of the users who already smoke 

9 cigarettes switch? 

10 A. I don't know the exact percentage, although I 

11 guess I've seen some publicly available data that indicates 

12 that there has been a switch from — there was a switch from 

13 Marlboro, whose market share went down, and the — there was 

14 an increase in the market share for Camel. Now, whether or 

15 not those were the actual switchers, but you can infer that, 

16 but at least there's — you know, there's some evidence to 

17 indicate that Marlboro's market share has declined in recent 

18 years. 

19 Q. And when did that first begin to occur? 

20 A. Oh, my understanding was it probably occurred — I 

21 don't know, you can ask the Marlboro people — but the data 

22 I've seen is that it started occurring in the late 1980s. 

23 The problem with this is that — and remember, 

24 we're just showing data here that indicates various market 

25 share. Where that market share came from is the question. 
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1 There's some indication that perhaps Marlboro did lose 

2 market share not to Camel but rather lost market share to 

3 generic brands. 

4 Q. And just coincidentally Camel Increased? 

5 A. Camel's market share went up during the period of 

6 time. Of course, it's gone down or leveled off since then, 

7 I believe. 

8 Q. And you have no opinion as to what caused the 

9 increase in Camel market share beginning in the late 1980s? 

10 A. Oh, the potential Is that it — you know, I think 

11 the people at Camel would like to say it was probably 

12 because of Joe Camel. But It may have been because of 

13 something that Marlboro did wrong. 

14 Q. Well, do you know what — 
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15 A. Or maybe it was that somebody else did wrong and 

16 they gained share from somebody else. 

17 Q. Well, why would the people at R.J. Reynolds want 

18 to believe it was Joe Camel? 

19 A. If you paid the amount of money you paid for an 

20 advertising budget, you always hope that it was something 

21 that you did right. It doesn't necessarily mean that that's 

22 what occurred, it just means that you would hope that it had 

23 an impact. 

24 Q. And in your opinion, though, however, you don't 

25 believe that the Joe Camel campaign had any impact in terms 
00093 

1 of getting people to smoke Camel cigarettes? 

2 MR. ESCHER: Can we have that read back? 

3 THE WITNESS: Yeah, read that back. 

4 (Question read as follows: 

5 Q. And in your opinion, though, however, 

6 you don't believe that the Joe Camel campaign had 

7 any impact in terms of getting people to smoke 

8 Camel cigarettes?) 

9 THE WITNESS: Oh, I think it could have had an 

10 impact on having people smoke Camel cigarettes, yeah. It 

11 could have people switching from one brand to the other. 

12 MS. CHABER: Q. Well — 

13 A. But we don't have any definitive evidence of that, 

14 no. 

15 Q. And of course, the switching of one brand to 

16 another, you wouldn't limit that to any age group, would 

17 you? 

18 A. Oh, yeah, I would. 

19 Q. And why is that? 

20 A. In this case, I would. 

21 Q. And why is that? 

22 A. Because there's evidence that indicates that the 

23 market share of Camel cigarettes among adolescents — the 

24 best available evidence that we have — did not increase 

25 until I guess it was about 1993, and that is clearly five 
00094 

1 years after the Joe Camel campaign was launched. 

2 Q. And what do you attribute that lack of increase 

3 over those five years to? 

4 A. Well, if — I would attribute it to the fact that 

5 Joe Camel had no impact on children and their cigarette 

6 smoking. 

7 Q. And what would you attribute the increase, then, 

8 in 1993 to? 

9 A. I don't know. Maybe it was something that 

10 Marlboro did wrong, as because Joe Camel didn't come on the 

11 scene until 1993. 

12 Q. Well, did you look at any campaigns or the 

13 advertising that was being done by Marlboro to see if they 

14 did something wrong? 

15 A. No. And it might have been somebody else who did 

16 something that caused people to switch. Or it may have been 

17 some other variable out there in the environment that had an 

18 impact on children deciding to switch from one brand to 

19 another. 

20 Q. Such as? 

21 A. The Surgeon General of the United States. 

22 Q. When? 

23 A. 1993. 

24 Q. And what did the Surgeon General of the United 

25 States do in 1993 that you believe had an impact? 
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1 A. Ran a thesis competition in every school in the 

2 United States encouraging children to write about and be 

3 knowledgeable about Joe Camel as a — as an icon for Camel 

4 cigarettes. In addition, the Surgeon General sponsored 

5 parades in various cities in the United States calling 

6 attention to Joe Camel, and in the articles that I've 

7 written, I've detailed the various editorial comment and 

8 news reports that were available to the public and certainly 

9 to children about the existence of Joe Camel. None of this 

10 is advertising by the Camel — by Camel brand or R.J. 

11 Reynolds Tobacco Company. 

12 Q. But it is an increase in the information, into 

13 people's information environment, is it not? 

14 A. There was a definitive increase in the amount of 

15 information about Joe Camel provided to the American public, 

16 including adolescents, that did not come from the R.J. 

17 Reynolds Tobacco Company commencing in 1990 — well, really 

18 commencing in 1992-93 period. 

19 Q. And just coincidentally, there happened to be an 

20 increase in the number of youth smoking Camels that same 

21 time period? 

22 A. No, my recollection is that Camel's market share 

23 did go up somewhat among youth in that period of time, but 

24 not prior to that time. 

25 Q. And do you believe it is the greater familiarity 
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1 with the Camel brand that was a contributing factor to the 

2 increase in the market share? 

3 A. I don't know. I really do not know. All I can do 

4 is cite to you what happened, the increased amount of 

5 information that was in the environment. I do not know what 

6 else was going on in the environment that would have caused 

7 these people to move or to — or to have an increase in the 

8 market share among Camel cigarettes. 

9 Q. And to what, if anything, do you attribute the 

10 fact of Marlboro being the number one brand of choice of 

11 minors for the last 10 years? 

12 A. There are a number of different things that 

13 could — that could be attributed to that, among them that 

14 Marlboro is the number one brand in the adult marketplace 

15 and that we know that there is a relationship that exists 

16 between cigarette smoking and smoking within the household. 

17 And so if you have a lot of people within a household — or 

18 you have a lot of adults both in the household and outside 

19 who smoke Marlboro, that could have an impact upon the brand 

20 choice of adolescents. 

21 Q. Anything else? 

22 A. No. That's the best I can do. I haven't — you 

23 know, we have no data to indicate it. 

24 Q. Do you believe there are any images in cigarette 

25 advertising that evoke independence? 
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1 MR. ESCHER: Objection. Vague as to time. Vague 

2 as to images. 

3 Go ahead and answer the question. 

4 THE WITNESS: I don't know what he said, but I 

5 have a question for you about the — 

6 MS. CHABER: That would be a hard one for you to 

7 interpret. 

8 THE WITNESS: I have a question about you — I 

9 thought it was — 

10 MS. CHABER: It's a mantra that Joe cites on a — 
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11 he hasn't said it once yet today. He needed to keep — to 

12 say it. 

13 THE WITNESS: I was just concerned that I was 

14 really getting more tired than I thought. But what do you 

15 mean by images? That's a pretty vague and all-encompassing 

16 kind of word. 

17 MS. CHABER: Q. What do you mean by image? 

18 A. I don't use that word. 

19 Q. Do you believe that there is advertising copy? Is 

20 that an acceptable word? 

21 A. That's fine. 

22 Q. Do you believe that there is advertising copy of 

23 any cigarette brand that promotes the image of independence? 

24 A. I have heard people who have said in testimony and 

25 in looking at ads, which I don't find to be a legitimate 
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1 exercise, but I have heard of people who have looked at ads 

2 and said, "Well, there's the Marlboro man, and he portrays 

3 the image of independence." 

4 Q. I asked if you had an opinion, not what other 

5 people had. 

6 A. Well, I don't know what you mean, do I have an 

7 opinion as to whether advertising — I don't know, and I 

8 don't think anybody has legitimately studied that. 

9 Q. You have not looked at cigarette advertising with 

10 respect to its copy with respect to whether or not there are 

11 any images portrayed in such copy of any nature? 

12 A. Well, I've looked at cigarette advertising, and in 

13 looking at that cigarette advertising I could come to a 

14 conclusion of whether or not I saw — or I concluded that 

15 the advertising had a certain image associated with it. But 

16 I haven't done that on an organized basis for one simple 

17 reason. It is not a legitimate way to evaluate advertising, 

18 and it is only a conclusion that I would reach about that 

19 advertising as it pertains to me and only me. It's not a 

20 legitimate way of evaluating advertising. 

21 Q. And what's your basis for saying that? 

22 A. It just is not. You bring one person's opinion 

23 about that advertisement, maybe the best way is to 

24 illustrate the Marlboro man. One person could look at the 

25 Marlboro man and say "look, he's strong, he's independent." 
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1 Another person could look at the Marlboro man and say 

2 "there's the loneliest guy in town, he's out sitting out in 

3 the middle of nowhere with a bunch of cows." So one person 

4 looking at an ad — I mean we all can do this and we all can 

5 look at an individual ad and come to a conclusion and 

6 rightly feel that everybody else comes to the same 

7 conclusion in looking at the ad, but this is not a 

8 legitimate exercise. This is not the way it is done. This 

9 is not — you cannot as an exercise go and just look at an 

10 ad and say, "Hey, I have become the authority on this and I 

11 understand what that ad is saying to people." That's not — 

12 there is a way of looking at advertising, but that is not 

13 the way of doing it. 

14 Q. What are the ways of looking at advertising to 

15 determine what image is attempting to be portrayed? 

16 A. That question, the way people have attempted to 

17 answer that question, and by the way, not with a great deal 

18 of precision at this point in time, is a technique called 

19 content analysis. 

20 Q. And what does that mean to you? 

21 A. Oh, it means a lot to me. Content analysis is 
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22 that it is a process that has been developed to look at 

23 advertising, the content of advertising, and try to assess 

24 through that process which is basically a series of judges 

25 who are supposed to be impartial, to look at that 
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1 advertising and reach a conclusion as to what is in the 

2 content of that advertising. 

3 Q. And are you aware of there being any content 

4 analysis done anywhere with respect to cigarette 

5 advertising? 

6 A. Yes, I am. 

7 Q. And where? 

8 A. The first time I ran into that was a content 

9 analysis that was done by Dr. Pollay in the Cipollone case. 

10 Q. Are you aware of any content analysis done in any 

11 publications? 

12 A. Yes. I can't cite you the publications. In fact, 

13 I've — as a journal editor, I've had articles that have 

14 come In with content analysis in them. Some have been 

15 published, some of them not. 

16 Q. And are you aware of any statements of content 

17 analysis done by the people who actually have been the 

18 advertising agents, agencies, charged with preparing the 

19 advertising? 

20 A. No, not — 

21 MR. ESCHER: Just a second. Could you read that 

22 question back, please? 

23 (Question read as follows: 

24 Q. And are you aware of any statements of 

25 content analysis done by the people who actually 
00101 

1 have been the advertising agents, agencies, 

2 charged with preparing the advertising?) 

3 MR. ESCHER: Do you understand that question? 

4 THE WITNESS: I don't know what the statement of 

5 part of it refers to. 

6 MS. CHABER: Q. Have you read or seen any 

7 comments by the people who have created any cigarette 

8 advertising as to what they are attempting to portray in 

9 their advertising? 

10 A. No, I don't think I've read anything that talks 

11 about what their intent was. The content analysis does not 

12 deal with an intent, so you — 

13 Q. I changed my — 

14 A. Oh, okay. Well, sorry. I didn't know you had 

15 changed streams. 

16 No, I haven't read anything. 

17 Q. Are you familiar with the advertising agency that 

18 created the Marlboro man and the Marlboro Country campaigns? 

19 A. No. I don't know who the agency was. 

20 Q. Have you read any articles in Advertising Age or 

21 any other such magazine or journal with respect to 

22 information from the agency that created the Marlboro man or 

23 Marlboro Country? 

24 A. Well, I mean not In a journal. Of course, 

25 remember, I was around when Marlboro changed to the Marlboro 
00102 

1 man. 

2 In advertising textbooks the Marlboro campaign is 

3 discussed, and it is the change that went from the change in 

4 the filter and the kind of — you know, the lipstick quality 

5 of the filter that occurred on Marlboro to the agencies or 

6 somebody saying that what they were trying to do was 
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7 masculinize the Marlboro brand, so they created this 

8 Marlboro man who was a cowboy to masculinize what was 

9 thought to be at that period of time a feminine product. 

10 Q. And do you think that it went from the feminine 

11 lipstick tinted filter directly to the Marlboro man? 

12 A. Well, I mean the product itself changed. And I 

13 don't know whether — what the time period is. I mean I'm 

14 just relying on advertising textbooks, and I'm also relying 

15 on my own kind of, you know, remembrance of the brand. 

16 So — 

17 Q. Do you remember any other campaigns besides the 

18 Marlboro man and the advertisements for the colored filter 

19 Marlboros? 

20 A. Quite honestly, I don't remember any advertising 

21 for the colored filter ones. I'm just talking about the 

22 product itself, so I don't know what other advertising 

23 campaigns there were for Marlboro prior to the Marlboro man. 

24 Q. So I take it, then, that if there was other 

25 advertising after the filter changed from the colored filter 
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1 tip to the more modern-day Marlboro, you're not aware of 

2 other campaigns other than the Marlboro man? 

3 A. Well, I have to add a caveat on that. I'm not so 

4 sure the Marlboro campaign, if you were just talking about 

5 the Marlboro man, could be described as the most modern 

6 campaign. It's been around quite a long time. 

7 Q. I said modern cigarette. 

8 A. Well, given that, given that caveat, no, I'm not 

9 familiar with any other advertising campaigns for Marlboro. 

10 Q. Are you familiar with any cigarette advertising 

11 that portrays adventure-seeking behaviors? 

12 A. I don't know what adventure-seeking behavior is, 

13 so I mean if you give me — if you give me an ad or give me 

14 an illustration, I can look at it and say well, maybe that 

15 is. But I don't know what an adventure-seeking — 

16 Q. Riding the rapids in a rubber tube. 

17 A. One person could look at that and say "there's an 

18 adventure-seeking person." Another person could look at 

19 that and say "boy, there's a person who is really taking a 

20 risk. It's not an adventure, it's nuts riding a tube in a 

21 rapids." 

22 Q. Are you — 

23 A. So that comes back to our original point that we 

24 explored some time ago, and that is different people could 

25 come with different impressions from a different — from the 
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1 same ad. 

2 Q. Are you familiar with advertising for cigarettes 

3 that portray risk taking? 

4 A. Yes, I think I've seen some. 

5 Q. Can you describe some? 

6 A. No, I can't remember all of them. I — you know, 

7 I can go back to the early cigarette ads, and many of the 

8 things that were circa 1940s and '50s and say one could 

9 construe that those were for risk taking because they 

10 described health problems associated with cigarettes, and if 

11 you smoked them, obviously, you were — you were taking a 

12 risk. 

13 I think that all cigarette advertising since the 

14 Surgeon General's warning went on in its various 

15 configurations is advertising that is risk taking because of 

16 the warning itself that is on the pack — on the 

17 advertisement. So yeah, there's a lot of risk-taking 
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18 behavior advertising that exists out there. 

19 Q. I am speaking of the images on the ad copy as 

20 opposed to any text or language on there, including any 

21 warnings. Are you familiar with cigarette advertising 

22 portraying risk-taking activities? 

23 MR. ESCHER: I'm going to object. Vague. 

24 Go ahead. 

25 THE WITNESS: Oh, no, I can't specifically call 
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1 those to mind. And again, I come back to the fundamental 

2 point that different people are going to see different 

3 things in different ads. That's what's wrong with somebody 

4 getting up and saying "this ad portrays this." Different 

5 people will come away with different things on that ad. 

6 MS. CHABER: Q. Do you believe that there are 

7 images portrayed in cigarette advertising of sexuality? 

8 A. I don't know what you mean by sexuality. I mean 

9 that's a broad terminology. What do you mean by sexuality? 

10 Q. Sex appeal. 

11 A. You mean — well, I don't quite — I don't even 

12 know when you say sex, I mean, what, that I'm going to have 

13 it? It's a sexual — I mean does the person look sexy? 

14 What — where are you going? 

15 Q. Let's start with that. Are you familiar with 

16 cigarette advertising portraying people looking sexy? 

17 A. I've seen cigarette advertising that some people 

18 think is sexy, and then there are other people who don't 

19 think it's sexy. 

20 Q. Do you think that there's cigarette advertising 

21 that portrays sophistication? 

22 A. In some cases there are cigarette ads that to some 

23 people would seem to be sophisticated. In other cases, 

24 people may not think it's very sophisticated. It depends on 

25 who the person is who is looking at the ad. 
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1 Q. Do you agree that cigarette advertisements can 

2 have effect on adults with respect to purchase of 

3 cigarettes? 

4 MR. ESCHER: Object. Vague. With respect to the 

5 choice of which brand, or whether or not to buy cigarettes 

6 at all? 

7 MS. CHABER: The witness wants to differentiate, 

8 he can differentiate, Joe, without you coaching him on a 

9 continual basis. He doesn't need coaching. He does very 

10 well on his own. 

11 MR. ESCHER: I'll agree that he doesn't need 

12 coaching. The question is vague in an important and 

13 intentional way, and that's why I objected. 

14 Go ahead and answer the question. 

15 THE WITNESS: Sorry. But would you read it back, 

16 please? 

17 (Question read as follows: 

18 Q. Do you agree that cigarette 

19 advertisements can have effect on adults with 

20 respect to purchase of cigarettes?) 

21 THE WITNESS: Well, I think cigarette advertising 

22 can have an effect upon adults in the purchase of brands of 

23 cigarettes and which brand they select. I mean that's part 

24 of purchasing cigarettes. 

25 MS. CHABER: Q. Do you believe that if an adult 
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1 begins smoking as an adult, that cigarette advertising can 

2 have an effect on their beginning smoking? 
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3 

4 

5 


A. 


Boy, read that one back. 

(Question read as follows: 

Q. Do you believe that if an adult begins 

6 smoking as an adult, that cigarette advertising 

7 can have an effect on their beginning smoking?) 

8 THE WITNESS: So they begin to smoke and then can 

9 it have an effect on beginning to smoke? 

10 MS. CHABER: Q. In other words — 

11 A. It's a non-sequitur. 

12 Q. No, because — 

13 A. I guess I'm not following you. 

14 Q. You're making it harder than it was. 

15 A. Okay. 

16 Q. Do you believe that adults who start smoking when 

17 they are adults are affected in any way by cigarette 

18 advertising in their beginning to smoke? 

19 MR. ESCHER: Objection. Vague. 

20 THE WITNESS: My — my reaction to that would 

21 probably be no. 

22 MS. CHABER: Q. And that is because? 

23 A. Because advertising is not — is not that powerful 

24 that it causes people to engage in product selection or in 

25 that kind of behavior. 
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1 Q. Just in brand selection? 

2 A. That's what advertising is designed to do in a 

3 mature market such as cigarettes. 

4 Q. So if I've tried a cigarette once, any brand, do 

5 you believe — and I'm an adult, do you believe that 

6 advertising can affect my choice of buying a pack of 

7 cigarettes of a particular brand? 

8 A. It might cause you to select a brand, but so may 

9 many other things that come at you in that process. 

10 Q. What else comes at me in that process? 

11 A. What do your friends smoke? What do the — what 

12 do other people who you associate with smoke? What do 

13 people who you regard as a role model smoke? What brand is 

14 available when you — maybe you just walk in and randomly 

15 select a brand because it's available. There could be so 

16 many things that affect what brand it is. 

17 Maybe you don't select the brand you first smoke 

18 because you didn't like them. 

19 Q. Do you believe youth seek to emulate adult 

20 behavior? 

21 A. Not always. 

22 Q. When do you believe they don't? 

23 A. I believe there are instances where youth in a 

24 sense of rebellion decide not to emulate adults. 

25 Q. Do you believe that teens desire to take on 
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1 symbols of adulthood? 

2 A. Not in all cases, no. 

3 Q. What do you mean, not in all cases? 

4 A. I think there are times when teens are perfectly 

5 content to be teens and not be adult-like, in fact, think 

6 that adults are kind of drudgerous and not worth emulating. 

7 Q. Do you want a break? 

8 A. In a minute or two, or I'm not going to be able to 

9 stand it much longer. 

10 MS. CHABER: Why don't we take a break. 

11 (Brief recess in proceedings - 5:11 to 5:24 pm.) 

12 MS. CHABER: Q. Have you contributed to any 

13 Surgeon General reports? 
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14 

A. 

No. 


15 

Q. 

Have you been asked to contribute 

to any Surgeon 

16 

General 

reports? 


17 

A. 

No. 


18 

19 

Q. 

reports? 

Have you contributed to any state 

government 

20 

A. 

Yes. 


21 

Q. 

What? 


22 

A. 

Well, relative to smoking, you mean? 

23 

Q. 

Yes, I was just going to say — 


24 

25 

00110 

MR. ESCHER: Let's go off the record for a minute. 
(Discussion off the record.) 

1 


MS. CHABER: Let's go back on the 

record. 

2 

Q. 

With respect to state government 

reports, have you 


3 ever done a report relative to cigarettes or other tobacco 

4 products for any state government? 

5 A. No. 

6 Q. Any county or — 

7 A. No. 

8 Q. — city government? 

9 A. No. 

10 Q. Any agency of any state or United States? 

11 A. No. 

12 Q. Any agency for any foreign government? 

13 A. No. 

14 Q. Has any of the work that you did with the American 

15 Cancer Society 20 or so years ago been published in any way? 

16 A. I don't know whether the American Cancer Society 

17 has published it. I'm not aware of its publication, 

18 however. 

19 Q. Are you aware of any other organization charged 

20 with protecting health publishing any of the work that you 

21 have done? 

22 A. No. 

23 Q. Did you collect any articles relating to disease 

24 risk of smoking from any magazines? 

25 A. Not to my recollection, no. 
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1 Q. Did you participate at any time in the retrieval 

2 or collection of articles relating to health risks of 

3 cigarette smoking at any time? 

4 A. Well, there may be, because I'm not sure in any of 

5 the articles that I collected and so forth whether or not 

6 there was some things that may have been — that as a part 

7 of the article there may have been a discussion of health 

8 risks. But I did not specifically go out to collect 

9 articles relative to just health risks. 

10 Q. And to the extent that the qualifications you just 

11 made with respect to references in articles and so forth, 

12 would those references be found within the articles? 

13 A. Yeah, I think so. And the reason I'm hesitant 

14 about this is because there are articles that I have 

15 collected that have dealt with the Surgeon General's 

16 warning, and that's an issue about health risks. 

17 Q. What articles are those? 

18 A. I don't know. I don't know which ones there are, 

19 but I know I've read things that have dealt with the Surgeon 

20 General's warning. 

21 Q. When you say dealt with, what do you mean, dealt 

22 with? 

23 A. When it — when it began, what was the content of 

24 the Surgeon General's warning. 
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25 Q. Articles by whom? 

00112 

1 A. I don't know. I would have to go back and refresh 

2 my memory by looking at the articles themselves. 

3 Q. Do you know whether those articles exist as part 

4 of the articles reviewed or relied upon in a document I'm 

5 handing you, it's eight pages, provided to me by counsel. 

6 A. Without looking at the specific articles 

7 themselves, and I'd have to look at the individual articles 

8 themselves to be absolute on this, it is my general 

9 conclusion that there are a number of the documents that are 

10 on this list in the eight pages that potentially could 

11 address the warning, the Surgeon General's warnings on both 

12 the package and in advertising. Whether they do 

13 specifically would mean that I would have to look at each of 

14 the individual articles and see them, and if I did that I 

15 would want to look at every single article on this list, 

16 but — 

17 Q. Why don't you tell me which ones you believe, with 

18 that caveat? 

19 A. But the ones I believe I have a feeling might — 

20 might, might possibly be the Howard J. Beales' article on 

21 Advertising and the Determinants of Teenage Smoking 

22 Behavior, in the School of Business and Public Management 

23 Working Paper Series of George Washington University in June 

24 of 1996. 

25 An article by Boddewyn, B-O-D-D-E-W-Y-N, J.J., on 
00113 

1 Tobacco Advertising in a Free Society. The Robert D. 

2 Tollison, T-O-L-L-I-S-O-N, editor. Smoking and Society from 

3 Lexington, Massachusetts, the Lexington Book Company. 

4 Another article by Boddewyn where he is the editor 

5 on Juvenile Smoking Initiation and Advertising. That's 

6 published in New York by the International Advertising 

7 Association in 1989. 

8 I'm really not sure of this one, but there's an 

9 article that suggests it might be, and that is by Gilbert J. 

10 Botvin, B-O-T-V-I-N, Catherine J. Goldberg — 

11 MS. CHABER: You don't have to read all the 

12 names. I've got the list. 

13 THE WITNESS: Et cetera, et cetera. 

14 MS. CHABER: We'll attach the list. If there's 

15 more than one for a particular author then I would ask you 

16 to give the title. 

17 THE WITNESS: Okay. Smoking Behavior of 

18 Adolescents Exposed to Cigarette smoking — Advertising, 

19 Public Health Reports, Volume 108, Number 2, 11993. 

20 An article by — no, this may be a book, by John 

21 E. Calfee, C-A-L-F-E-E, Fear of Persuasion: A New 

22 Perspective on Advertising and Regulation, published in 

23 Monnaz, M-O-N-N-A-Z, Switzerland by the Agora Association, 

24 A-G-O-R-A, Association. 

25 MS. CHABER: Q. Let me just stop you there. 

00114 

1 Just give me the author, and if the author is 

2 listed on that list, because I'm going to attach that list 

3 as an exhibit to short-circuit this so we're not here all 

4 night, then if that author is listed more than once, then 

5 give me the title as well. Otherwise your identification of 

6 the author should be sufficient because I'm going to attach 

7 what you're holding as an exhibit. Okay? 

8 A. Okay. Conrad, K., et al. Cox, H., and R. Smith. 

9 de Benedictis, D-E-B-E-N-E-D-I-C-T-I-S, Tina, and 
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10 Kevin Delucchi, D-E-L-U-C-H-I. 

11 Elders, M. Joycelyn. 

12 FTC Labeling Act Report, 1995. 

13 Henke, L. H-E-N-K-E. 

14 Jason, Leonard A., et al. 

15 Levitt, E. and J. Edwards. 

16 Moore, Roy L. and George Moschis, M-O-S-C-H-I-S. 

17 Mulholland, Joseph P. 

18 Pechmann, P-E-C-H-M-A-N-N, Cornelia, and S. 

19 Ratneshwar, R-A-T-N-E-S-H-W-A-R. 

20 There are two articles by Ringold, Debra, 

21 D-E-B-R-A, J., and John E. Calfee, and there are two of them 

22 listed here, and I would suspect that both of them would be 

23 a possibility. 

24 Those are the best I can do for you at this time. 

25 MS. CHABER: I would like to attach the notice of 
00115 

1 the taking of deposition, of course, I don't have a copy 
here but I'll provide one to the court reporter, unless 
somebody has an extra copy floating around. 

MR. ESCHER: Here, I have one here. 

MS. CHABER: Great. 

MR. ESCHER: Trying to anticipate your every need. 

MS. CHABER: That's very kind of you. So we'll 
attach that as plaintiff's first in order. 

Plaintiff's second in order would be the list of 
the documents reviewed and relied upon from which Dr. Martin 
was just reading. 

And you don't happen to have a clean copy of the 
other list? 

MR. ESCHER: I don't have that list. 

MS. CHABER: There's a second list called 
Defendant's Supplemental List of Exhibits and I'll have to 
provide the court reporter with a clean copy of that. I 
would like to attach that as plaintiff's third. 

Q. Dr. Martin, what has been your training in 
analyzing polling data? 

A. Well, it begins back when I guess the initial 
training would have been when I got my undergraduate degree 
in business, and my recollection is that there was a 
marketing research course that did deal with polling data. 
Then for my MBA program there definitely was a marketing 
00116 

1 research course, and polling or survey data was part of 
that. 

In my Ph.D. program we reviewed polling data, and 
in fact I did some commercial works for Audits and Surveys 
in New York about — and that concerned itself with polling 
data. 


2 

3 
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7 Then from the point of the beginning of my 

8 academic career starting — I mean once I had left 

9 Columbia's Ph.D. program, my familiarity with polling data 

10 and participation in it has been almost constant since 1965, 

11 both in conducting polls, evaluating polls, using polling 

12 data. 

13 Q. What work have you done with respect to conducting 

14 polls with respect to issues related to cigarettes? 

15 A. Well, would you read that question back, the way 

16 it's framed? I'm sorry. 

17 (Question read as follows: 

18 Q. What work have you done with respect to 

19 conducting polls with respect to issues related to 

20 cigarettes?) 
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21 THE WITNESS: I haven't conducted any polls 

22 relative to cigarettes. 

23 MS. CHABER: Q. What polls have you analyzed 

24 relative to cigarettes? 

25 A. Quite a few, starting in 19 — actually, in the 
00117 

1 1970s. Well, let me even move back further than that, to 

2 the extent that there were polls that were conducted and 

3 that I had to — and that I used them in the news reporting 

4 back in the 1950s and '60s, then I would have been involved 

5 with polls. But more specifically, in the 1970s with the 

6 work for the American Cancer Society, and then both in doing 

7 research and then later in reviewing the literature for 

8 litigation I've had the opportunity to review, use and 

9 analyze polls that were conducted by organizations such as 

10 the Harris organization and the Gallup polls. 

11 Q. What polls did you analyze for your work in the 

12 1970s for the American Cancer Society? 

13 A. This was a national representative sample of 

14 adolescents relative to smoking behavior conducted by the 

15 Liebermann, L-I-E-B-E-R-M-A-N-N, Research Organization who 

16 are headquartered in New York and who conducted the poll on 

17 behalf of the American Cancer Society. 

18 Q. And what Harris polls are you making reference to? 

19 A. I don't recall the exact Harris polls, they may be 

20 on that list of things that are relied upon. 

21 Q. They're not. 

22 A. There's a Harris poll — it escapes me for the 

23 moment. There is a Harris poll and the Gallup polls that 

24 deal with — I just cannot recall them. I know I've 

25 reviewed the Harris and Gallup polls, though. And I was at 
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1 a conference in 19 — in May of 1993 when I was first aware 

2 of and heard the work from the Gallup poll that was reported 

3 by Rosita Thomas at that thing. The name of the poll I 

4 don't have right here in front of me. 

5 Q. Do you know what the year of the poll was? 

6 A. I believe it was in 1992 or '93. She was 

7 reporting it in May of '93. 

8 Q. And do you know what polls you reported when you 

9 were in news reporting in 1950s and '60s — 

10 A. My — 

11 Q. — relative to cigarettes? 

12 A. Yeah, my recollection was that there was a lot of 

13 news about the health concerns concerning cigarettes, and my 

14 recollection is that some of those dealt with polls of 

15 consumers and what their reaction was to things like the 

16 Reader's Digest report and things of that sort that surfaced 

17 in the early 1950s or mid 1950s and raised concerns about 

18 the health aspects of cigarette smoking. That's the best I 

19 can help you with. It's a long time ago. 

20 Q. Do you rely on that reference that you've just 

21 made in your opinions with respect to this case? 

22 A. Well, yes, in the sense that while this predates 

23 the birth, in fact, of the plaintiff in the case, 

24 nevertheless, in the 1950s there began to emerge a 

25 substantial amount of information relative to the health 
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1 risks of cigarette smoking which ultimately resulted in the 

2 Surgeon General's report I believe in 1964, somewhere in the 

3 early '60s that dealt with the health aspects of cigarette 

4 smoking. 

5 Q. Do you know what the number of reports relative to 
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6 the health risks of smoking were in any given year versus 

7 the number of reports that there was a controversy about 

8 whether there were health risks of smoking? 

9 A. I can't give you the absolute number, although I 

10 can tell you that I went on the air every night and many 

11 nights I reported the results of studies and conclusions 

12 relative to health risks. There were — there were 

13 questions raised in many of these reports, but not all, 

14 about there being a controversy. There were magazine 

15 articles during this period of time that raised both 

16 issues. Certainly, the most prominent of these was a series 

17 of articles that came from the Reader's Digest, but that 

18 wasn't the only publication. 

19 It was a major news story. 

20 Q. Where were you doing your news reporting? 

21 A. I was the — well, I was a radio and television 

22 newsman in Northeastern Pennsylvania, then later I was at 

23 the armed forces radio and television service headquarters 

24 down the road from here in Los Angeles, and then after that 

25 I was the news director of WNEP TV. 
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1 Q. Where is that? 

2 A. It's located in Northeastern Pennsylvania. 

3 Q. Do you know whether anybody in Leslie Whiteley's 

4 family ever read the Reader's Digest? 

5 A. I don't recall it, but I — for some reason I just 

6 have a vague recollection that it was available within the 

7 home, but I'm not positive of that. But it wasn't — the 

8 material in the Reader's Digest was widely promulgated In 

9 the news media. It was not just restricted to the Reader's 

10 Digest. 

11 Q. Are you aware of it being promulgated in any 

12 magazine or newspaper that Leslie Whiteley or her family 

13 received? 

14 A. I don't know for sure. I mean I — there's no 

15 record that I have read of that, but I do know that there 

16 were magazines and newspapers that came into the home. 

17 This was certainly a major news story that would 

18 have been reported in newspapers at least that potentially 

19 could have been in the home. And it certainly was widely 

20 reported on both radio and television. But I can't tell you 

21 absolutely positively what came into the Whiteley home. She 

22 could probably tell you, or someone more appropriately In 

23 her family could probably tell you. 

24 Q. And do you know what amount of material that came 

25 into her home was stories with respect to there being health 
00121 

1 risks or stories with respect to there being a controversy 

2 about whether there was a health risk? 

3 A. No, I don't know that. I just know what — what 

4 there was in the news media, and the preponderance of the 

5 information that was being reported dealt with health risks 

6 as opposed to the controversy over it. 

7 Q. Do you know or have you asked any of the lawyers 

8 representing any of the tobacco companies whether or not 

9 they or organizations working for them analyzed the number 

10 of stories reporting health risk versus the number of 

11 stories reporting controversy? 

12 A. No, I — I do know that — no, I didn't ask them 

13 to give me a number or anything of that from the lawyers for 

14 some analysis of the number that were health risks. I mean 

15 I read the Franke statement which deals with the 

16 controversy, and I've seen other news reports or other 
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17 pieces of information that deal with the reporting of news 

18 relative to the health risks associated with it. And then, 

19 of course, part of this is my own recollection from my own, 

20 you know, experience. 

21 Q. Have you seen any documents from any tobacco 

22 company or any group representing a tobacco company 

23 discussing the influence of the tobacco companies on the 

24 news media with respect to the reportage of health risks? 

25 A. No, I have not seen anything in that, although I 
00122 

1 have — I have read that there has — I read, I believe, 

2 some people who have proclaimed that there was the potential 

3 for this and that it existed, but I don't believe it did 

4 exist. 

5 Q. Did you ever ask any lawyer representing any 

6 cigarette manufacturer if they have documents in their files 

7 to that effect, that it does exist? 

8 A. No. And my — my own experience is that it — you 

9 know, the separation between the advertising part of the 

10 media and the news reporting part of the media is so strong 

11 and particularly in the period of time we're talking about 

12 when I was a working newsman, that the separation of those 

13 was so strong that I — I have serious doubts that anybody 

14 was dictating what the news content would be. 

15 Q. Would you be surprised if you were to be shown 

16 documents demonstrating at least an attempt to influence 

17 news content by the cigarette companies? 

18 A. I would want to see the documents, I would want to 

19 know what the context was and who wrote the document. I'm 


20 

concerned about your 

phrasing of "attempt." 

21 


MR. 

ESCHER: 

Um-hmm. 

22 


MS . 

CHABER: 

Did we get Joe's "um-hmm" on there 

23 


MR. 

ESCHER: 

I deny the "um-hmm." 

24 


MS . 

CHABER: 

Q. But in any case, you have not 

25 

asked to 

see 

any such 

documents from any lawyers 
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1 

representing 

any tobacco companies? 

2 

A. 

No, 

I've not 

asked for those documents. I'm 

3 

relying 

upon 

my own personal knowledge in that period of 

4 

time. 




5 

Q. 

And 

with respect to the Liebermann Research 

6 

Organization, 

does it 

still exist? 


7 A. I don't know. 

8 Q. And are you aware of any efforts by the cigarette 

9 industry to — strike that. 

10 You indicated that you had some specific opinions 

11 with respect to Leslie Whiteley and the things that she 

12 described that are consistent with your opinions on effects 

13 on initiation of smoking. 

14 A. Yes. 

15 Q. Would you tell me what you were making reference 

16 to? 

17 A. Well, as we discussed several hours ago, it is 

18 consistent that with the research evidence that we have that 

19 there's an association of Leslie Whiteley's initiation of 

20 smoking with peer influence from her 13-year-old companion 

21 who I guess lived next door, and the fact that the 

22 adolescents with which she associated engaged in cigarette 

23 smoking. 

24 Q. Anything else? 

25 A. For the initiation of smoking? No. I believe 
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1 that's — well, I mean there's — there's the other things 
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2 that we discussed earlier about, you know, the older 

3 siblings smoking, the fact that her parents had at least and 

4 she knew, was aware that they had previously smoked, and as 

5 she describes it and as I've already talked about earlier 

6 today, the kind of lack of communication about the health 

7 risks associated with smoking on the part of her parents. 

8 There does not seem to have been, at least from everything 

9 I've read in her — and I'm not trying to do a disservice to 

10 her deposition, because I have not memorialized all of it, 

11 certainly, but that there was an acceptance of cigarette 

12 smoking within the household, and that there was no 

13 information being imparted prior to initiation apparently by 

14 the school system about any health risks associated with 

15 cigarette smoking. 

16 Q. What things do you believe influenced Leslie 

17 Whiteley's decision to switch brands? 

18 A. Well, I can only use the words that she reports, 

19 because she talks about it fairly precisely, and that is 

20 that — and I forget the age it was, whether it was 15 or 

21 16, the first part of 16. But she describes having a 

22 relationship with a biker who was older than she is and that 

23 she switches brands to Camels without a filter because — 

24 and again, this is material we covered earlier — but that 

25 it would, quote, "Make her appear tough," end of quote. And 
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1 also, she found that there was a secondary benefit 

2 associated with the switching, and that was that other 

3 people would not bum cigarettes from her because they didn't 

4 want unfiltered Camels. 

5 Q. And as an expert on marketing and advertising and 

6 consumer behavior, do you believe that those were the only 

7 things, the things that she quote-unquote said, that 

8 influenced her change of switching brands? 

9 A. Switching from Marlboro to Camel? 

10 Q. Yes. 

11 A. My recollection is I don't believe she talked 

12 about the price of Camels versus Marlboros, so my 

13 recollection is that's probably it. 

14 Q. So that you believe that that is the sole and only 

15 influence on the brand switching from Marlboros to Camel 

16 Unfilters in the high school years was what she 

17 quote-unquote said? 

18 A. No, that is not my belief. That is my 

19 recollection of what Mrs. Whiteley specifically said, and 

20 this is what she attributes it to and this is what she 

21 reports, and so therefore, that's — that's my best 

22 recollection of what she has said is the thing that is 

23 attributable to her switching brands. 

24 Q. And I — 

25 A. If there's something else in the deposition that I 
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1 have forgotten, then I apologize. 

2 Q. I'm asking you as an expert — 

3 A. Yes. 

4 Q. — in marketing and advertising and consumer 

5 behavior whether you believe you have an opinion that there 

6 are any other factors that influenced Ms. Whiteley to switch 

7 to Camel non-filters when she was 15 years old, other than 

8 what she stated and you quoted? 

9 A. I have no other evidence to indicate that there 

10 was anything else. I have to take her at her word that 

11 indeed these were factors that she confronted, and they are 

12 consistent with research about smoking behavior in the 
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13 adolescent population. 

14 Q. Do you believe that there are other factors that 

15 may have affected her, even if she cannot 25 years later 

16 recall them? 

17 A. There could very well be. For instance, it could 

18 be that there were a group of her teachers who smoked. It 

19 may be that perhaps one of the siblings that she had smoked 

20 unfiltered Camels. There may have been other people who she 

21 looked upon as peers that may have smoked unfiltered 

22 Camels. I don't know. But she was there, this is what she 

23 reports, and it is consistent with the general research that 

24 has been done on smoking behavior. 

25 Q. Do you believe — what do you believe are the 
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1 factors that influenced Ms. Whiteley to switch from Marlboro 

2 cigarettes to Camel Lights? 

3 A. I don't remember whether she — and this I don't 

4 remember. What is the progression here? I do remember she 

5 was smoking Marlboros, and I believe, and you can correct me 

6 on this, I'm sure you might, that she switched to unfiltered 

7 Camels. Now, what she went to from non-filtered Camels 

8 after that point in time I don't recall. I didn't memorize 

9 every brand switch that she made. Whether she went back to 

10 Marlboros, I'm not sure. I do know that ultimately she 

11 smoked Camel Lights. 

12 What do I believe why she did that? Again, it may 

13 be peer influence. It may be the influence of either the 

14 person to whom she was married or going to be married. It 

15 may be the influence of the physical nature of the product, 

16 that she decided she didn't — she also did not like the 

17 tobacco loose in her mouth that came from unfiltered 

18 cigarettes. 

19 It may be something else that was not reported in 

20 the deposition, that is, that there may be somebody else who 

21 was a peer influence that may have had an effect on her 

22 switching to Camel Lights. Those are all possibilities. I 

23 don't recall what her recollection is as to why she switched 

24 back to Camel Lights specifically, but I'm sure it's a part 

25 of the record, and that part is in her deposition, if it 
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1 exists. 

2 Q. Do you have any opinion to a reasonable degree of 

3 scientific certainty as to what influenced Leslie Whiteley 

4 to switch to Camel Lights? 

5 A. No, I don't think I could label that as to a 

6 reasonable degree of scientific certainty. 

7 Q. Do you have any opinion to a reasonable degree of 

8 scientific certainty what caused Leslie Whiteley to begin 

9 smoking Marlboro cigarettes at age 13? 

10 A. I don't think that anybody could — could come and 

11 talk about causation. The only research evidence we have 

12 relative to the initiation of smoking is not causal 

13 information but rather it is an association or a 

14 relationship. There is strong evidence generally, first, 

15 that there is a relationship that exists between peer 

16 smoking and the initiation of smoking by adolescents. 

17 In my interpretation of talking about scientific 

18 certainty, it is impossible for me to say that it's with 

19 scientific certainty. But I also add that it's impossible 

20 for other people. There has not been demonstrated, and it 

21 would be difficult to demonstrate, an absolute causal 

22 factor. 

23 Q. How about factors? 
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24 A. It couldn't be causal factors. The best we can do 

25 are things like correlation and association. But causation 
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1 is an entirely different thing. That's when you start 

2 talking about scientific certainty. 

3 Q. Do you have an opinion to a reasonable degree of 

4 scientific certainty as to what the influences were on 

5 Ms. Whiteley that caused her to begin smoking Camel Lights? 

6 A. No. 

7 MR. ESCHER: Objection. Vague. Go ahead. 

8 THE WITNESS: Yeah, I'm not — I have no idea of 

9 what were the factors, and I don't have recall of her 

10 deposition of what were the factors that might have caused 

11 her to smoke Camel Lights. To a reasonable degree of 

12 certainty, not absolute, not causal, I have an opinion as to 

13 why she initiated smoking and also why she undertook the 

14 smoking of Camels without filters. 

15 MS. CHABER: Q. But not the Camel Lights? 

16 A. Not the Camel Lights, no. 

17 Q. And do you have any opinions as to whether or not 

18 the advertising or promotion of light cigarettes affects 

19 consumer perception of light cigarettes being healthier? 

20 A. Do you want to read that one back, please? 

21 (Question read as follows: 

22 Q. And do you have any opinions as to 

23 whether or not the advertising or promotion of 

24 light cigarettes affects consumer perception of 

25 light cigarettes being healthier?) 
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1 THE WITNESS: No, I've never — I've not seen any 

2 research evidence that deals with light cigarettes, and as I 

3 think I testified several hours ago, the word "light" can be 

4 interpreted in a number of different ways. So it is not 

5 just something that could be related to health, it could be 

6 something that relates to the physical nature of the product 

7 itself. 

8 MS. CHABER: Q. Tell me what you think with 

9 respect to cigarettes "light" refers. 

10 A. I haven't — 

11 MR. ESCHER: Objection. Lack of foundation. 

12 THE WITNESS: I have no idea, because I haven't 

13 studied that. I really have not. I can opine about it, but 

14 I can't — I can't give you an answer that is based upon any 

15 research. 

16 MS. CHABER: Q. When you say you can opine about 

17 it, does that mean you will speculate about it? 

18 A. I could speculate about it if we were asked. 

19 Q. And would the same be true about the ultra light 

20 as it relates to cigarettes? That you would be speculating 

21 with respect to consumer perception? 

22 A. Well, I suppose I could. I wouldn't — I mean I 

23 think I would be on firm ground of thinking that ultra 

24 lights were lighter than light. 

25 Q. And with respect to cigarettes, do you know what 
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1 the lighter than — or lighter than light is referring to? 

2 A. No. I could speculate about that. 

3 Q. But it would only be speculation? 

4 A. I think so, yes. 

5 Q. And whether or not the use of the word "light" or 

6 "ultra light" with respect to — first of all, are you 

7 familiar with the use of the word "light" or "ultra light" 

8 with respect to consumer food products? 
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9 A. Yes, I've seen that on consumer food products. 

10 Q. And would you be speculating with respect to what 

11 light or ultra light meant with respect to consumer food 

12 products. 

13 MR. ESCHER: Objection. Vague. All products? 

14 All food products? 

15 THE WITNESS: I've seen the word "light" used on 

16 consumer products. 

17 MS. CHABER: Q. Food products we're talking. 

18 A. Food products, yeah. I've seen lights. Light can 

19 connote a different number of meanings on food products, and 
2 0 do. 

21 Q. Such as? 

22 A. Light beer. 

23 Q. And what does the light refer to? 

24 A. Less calories. 

25 Q. Okay. What else? 
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1 A. It's a diet beer. The Miller Brewing Company 

2 would tell you that it's lighter in taste and lighter in 

3 some kind of volume. And in fact, there is historic ads 

4 that were run by Miller where two athletes would face off 

5 against each other in those advertisements debating what 

6 light meant. Light meant one thing to one guy and light 

7 meant something else to somebody else. 

8 Q. Do you have any opinions to a reasonable degree of 

9 scientific certainty what light or ultra light means with 

10 respect to a food product and health implications? 

11 A. Well, the reasonable degree of certainty — I mean 

12 we're talking about a reasonable degree of certainty, not 

13 absolute — is that it could have a different meaning to 

14 different people. Among them, it may have a health 

15 connotation associated with it, but to other people, like 

16 the description we've just talked about with Miller Lite, it 

17 may have other connotations to people other than something 

18 other associated with health. 

19 MR. ESCHER: Can we go off the record for a 

20 moment? 

21 MS. CHABER: Sure. 

22 (Discussion off the record.) 

23 MS. CHABER: Q. Have you prepared or has counsel 

24 prepared for you any demonstrative materials to use with 

25 your testimony? 
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1 A. Yes. 

2 Q. And where is that? 

3 A. I don't know where it's at, to tell you the 

4 truth. It isn't in my pocket. I don't have it here. 

5 MR. ESCHER: We still haven't decided which ones 

6 we're going to use and what we're going to do to them. 

7 He'll get them in the appropriate time before we put him on. 

8 MS. CHABER: Q. Can you tell me what it is that's 

9 been prepared? 

10 A. A whole series of demonstratives. There's a big 

11 packet of them I've prepared. 

12 Q. I would like you to describe them. You prepared 

13 them, correct? 

14 A. Yes. In conjunction with people helping me 

15 physically to prepare them, yes. 

16 Q. Okay. And I'd like to know, give me a description 

17 of each of those that you recall. 

18 A. Well, there's a series of demonstratives that deal 

19 with the process of consumer decision-making and consumer 
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20 behavior. 

21 There's one that outlines kind of the various 

22 types of research things that are relied upon in 

23 understanding smoking behavior, the initiation of smoking 

24 behavior and the role of advertising. 

25 There's a series of them that are taking the 
00134 

1 information that are on various government reports and 

2 showing them on a demonstrative, showing the results on a 

3 demonstrative. 

4 There's a series of those that are research 

5 reports that come from research that has been done in most 

6 cases with government funding but has been done outside of 

7 the federal government itself. For instance, the Monitoring 

8 the Future Study of the University of Michigan. 

9 There's a series of those that report on smoking 

10 behavior, first of all by the adult population, and the 

11 downward trend of that. Then there's a series that deal 

12 with adolescent smoking behavior. 

13 There's a series that deal with things like the 

14 relationship between smoking and the use — and this is what 

15 we discussed earlier — the use of illicit drugs by 

16 adolescents, and that's the Monitoring of the Future 

17 material. 

18 There's at least some that discuss how cigarette 

19 advertising relates to advertising for other products. I 

20 think there's 200 products on that list. 

21 There's a demonstrative that talks about risk — 

22 in fact, there's a series that talk about risk-taking 

23 behavior and reports on research that deals with risk-taking 

24 behavior. 

25 There's a series that — this is ones I cannot 
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1 recall, and I apologize about that, but deal with polling 

2 data, the Gallup polls and so forth. 

3 Boy, to the best of my recollection, that's the 

4 kind of pile. There's quite a few — there's quite a few 

5 pages in that pile that I prepared. 

6 Q. And is the Monitoring the Future data upon which 

7 you rely listed in the Plaintiff's 2 that's in front of you? 

8 A. I don't have it. 

9 Q. Well — 

10 A. I don't know where it is. It's right there. You 

11 have it hidden under your book there. 

12 Yes, it is. It's listed under University of 

13 Michigan, there's three citations. 

14 MS. CHABER: Could I see it, please? To the 

15 extent that those were not asked for. Counsel, I would ask 

16 them. 

17 MR. ESCHER: Sorry. I couldn't hear. 

18 MS. CHABER: To the extent that those were not 

19 copied for me, I would request copies of those. 

20 MR. ESCHER: I don't know whether they were. You 

21 mean — I want to make sure. 

22 MS. CHABER: To the extent that they were not 

23 requested by me — 

24 MR. ESCHER: You're requesting them now? 

25 MS. CHABER: I am requesting them now. And I do 
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1 not believe that they were, nor is the list that I'm working 

2 from the same list. It's an earlier encantation of that 

3 list. 

4 MR. ESCHER: Okay. 
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5 MS. CHABER: So is that a yes, Joe, in providing 

6 this? 

7 MR. ESCHER: Yes. 

8 MS. CHABER: Q. And in terms of the advertising, 

9 was it expenditures of cigarette companies versus other 

10 types of products? 

11 A. Yes. 

12 Q. And from where did you get the underlying data for 

13 that demonstrative? 

14 A. From Advertising Age. 

15 Q. And what year does it relate to? 

16 A. I don't recall what year. I mean I know it's 

17 fairly recent data from Advertising Age and it lists 200 

18 different product categories. And, of course, there is data 

19 from the Federal Trade Commission on cigarettes. 

20 Q. And what was the expenditure for advertising for 

21 cigarettes? 

22 A. I don't recall what the number was. The 

23 demonstrative more importantly focuses more on where 

24 cigarette advertising fits, say in rank order, compared to 

25 other products, and tries to highlight — not all 200, that 
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1 would be impossible in a demonstrative, but tries to 

2 highlight products that are — have greater advertising 

3 expenditures than cigarettes and then highlights products 

4 that have lesser. 

5 Q. And what products have greater advertising 

6 expenditures than cigarettes? 

7 A. I cannot remember, but I know there were quite a 

8 few of them, and I've highlighted them on there. It's — it 

9 certainly belies the idea that cigarettes are the most 
10 advertised product category. 


11 

Q. 

The question is give me an example. 



12 

A. 

I don't know. 



13 

Q. 

Ones that — you don't remember any 

of 

them? 

14 

A. 

I don't remember them. Remember, this 

is a lot of 

15 

different 

. demonstratives, and this was prepared. 

you know. 

16 

not yesterday. 



17 

Q. 

Have you used these in — 



18 

A. 

I haven't testified anywhere. 



19 

Q. 

Okay. 



20 

A. 

So I didn't use them, no. 



21 

Q. 

You didn't use them in Cipollone, I 

take it? 

22 

A. 

Cipollone? No. No. 




23 Q. And are these all consumer goods? 

24 A. My recollection is they were all consumer goods. 

25 Q. Are cars on there? 
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1 A. Yes. 

2 Q. And are cars more heavily advertised than 

3 cigarettes? 

4 A. I believe. I believe so, yes. My recollection 

5 was that cars were on there and they were more heavily 

6 advertised. 

7 Q. Are there food products on there? 

8 A. Yes, there are. 

9 Q. And what food products are more heavily advertised 

10 than cigarettes? 

11 A. I don't recall. I know I recall being surprised 

12 at some of the product categories being more heavily 

13 advertised, but I don't recall what they were. 

14 Q. And you have no way of telling me at this point in 

15 time what other items are more heavily advertised than 
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16 cigarettes other than cars? 

17 A. No, I cannot tell you that because I don't — 

18 can't recall it. I just don't have that kind of recall on 

19 one page of a bunch of demonstratives, no. I'm sorry, I do 

20 not. 

21 Q. And do you recall what polling data you make 

22 reference to on these demonstratives? 

23 A. The polling data comes from the Gallup polls, 

24 various Gallup polls that deal with smoking behavior. 

25 Q. And what questions specifically? 
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1 A. I don't recall the exact questions, but the thrust 

2 of all of the information that is presented, the information 

3 that comes from the government, the information that comes 

4 from the academic research, the information that comes from 

5 the polling data and so forth all points to a consistent 

6 pattern of what is related to the initiation of smoking. 

7 Q. And what is the consistent pattern that all these 

8 polls point to? 

9 A. The consistent pattern is that it's related to the 

10 thing that we've discussed earlier today, and that is 

11 peer — peer pressure, peer smoking, elder siblings smoking, 

12 parental smoking. 

13 Q. Are the polls that you're making reference to, is 

14 the only issue initiation of smoking? 

15 A. If I can look at this I may be able to clarify 

16 this a little bit for you, if I can. The two Gallup polls 

17 are 1993. This is the one I talked to you earlier about 

18 that was presented by Rosita Thomas. This dealt with 

19 Smoking Prevalence, Beliefs and Activities, by Gender and 

20 Other Demographic Indicators. 

21 Then there is a 1994 Gallup poll that deals with 

22 the Syndicated Data Report, Smoking Prevalence and Attitudes 

23 Towards Smoking of Adolescents. So the focal point of the 

24 Gallup polls deals with prevalence, smoking prevalence, and 

25 attitudes towards smoking among various adolescents. 
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1 MS. CHABER: To the extent that those have not 

2 been provided to me, I'd like those, as well. 

3 MR. ESCHER: Which ones, again? 

4 MS. CHABER: The two he identified. 

5 MR. ESCHER: Do you know whether those have been 

6 copied already? 

7 MS. CHABER: Well, it's hard to say, since they're 

8 not on the initial list that I was working off of. 


9 

10 that. 

MR. 

ESCHER: 

All 

right. We'll get 

you a copy of 

11 

MS . 

CHABER: 

Q. 

And I see on this 

list a 


12 category, advertisements from selected issues of Life 

13 magazine. 

14 A. Yes. 

15 Q. And what are those? 

16 A. Those are a series of advertisements that I had my 

17 assistant, research assistant, select from Life magazine. 

18 And they were selected from random issues of Life in each 

19 one of the years from 1936 to 1991. The advertisements are 

20 both for cigarettes in that period of time and for other 

21 packaged goods products. 

22 Q. And is every cigarette advertisement that was 

23 present in that particular issue of Life magazine in that 

24 stack? 

25 A. I believe they are. 
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1 Q. Including — 

2 A. But I know that there was an attempt to make them 

3 just a random selection of the advertisements both for the 

4 cigarettes and for the other product categories so that we 

5 could see, you know, that we could present for each of those 

6 years a compendium of advertisement for each kind of the 

7 product categories. 

8 Q. Maybe my question wasn't clear. You picked a 

9 particular issue, for example, of Life magazine, say in 

10 1960, correct? 

11 A. Correct. 

12 Q. Does every cigarette advertisement that appeared 

13 in that issue of Life magazine that you picked as 

14 representative or at random for the year 1960 appear? 

15 A. To the extent that that was the instructions that 

16 I gave to my research assistant, yes. 

17 Q. And was that the instruction, that they pull 

18 every — 

19 A. No, it was — 

20 Q. — cigarette — 

21 A. It was one to her to pick every advertisement for 

22 cigarette and for packaged goods that were contained in that 

23 issue. 

24 Q. In that issue? And that would include the back 

25 covers? 
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1 A. Yes. 

2 MS. CHABER: And are those contained within this 

3 box, Joe? 

4 MR. ESCHER: As far as I know. I haven't checked 

5 the contents of the box myself. 

6 MS. CHABER: Q. And do the original issues or do 

7 you have copies of the issue of the entire magazine? 

8 A. No. 

9 Q. Did you at one time? 

10 A. No. These were copies of the ads. 

11 Q. And — 

12 A. In many cases we were not able to get the 

13 original. We had to copy them from files that existed in 

14 the libraries and so forth who were not quite willing to 

15 give up the issue. 

16 Q. Do you have any issues, original issues of Life 

17 magazine or any other magazine containing cigarette ads? 

18 A. Not — not collected from this, this project. And 

19 I don't know of any other original Life magazine either ads 

20 or Life magazine issues that I have. 

21 Q. Do you know — 

22 A. They're all — and in fact, most of the ads are in 

23 black and white, if not all. 

24 Q. Even if the ad was in color? 

25 A. That's correct. 
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1 Q. And when were these advertisements from selected 

2 issues of Life magazine collected? 

3 A. Oh, that process took place about a year ago. 

4 Q. And what was the purpose of your collecting them? 

5 A. I wanted to see whether or not cigarette 

6 advertising was dramatically different from the kind of 

7 advertising that was being done by packaged goods firms 

8 generally. 

9 Q. What do you mean by dramatically different? 

10 A. Well, whether or not the advertising kind of 

11 layout, content and so forth, appeared to be different 
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from — in approach and so forth than from the 
advertisements that were for other packaged goods. 

Q. And what other packaged goods were considered? 

A. Oh, there were a whole bunch of — I mean there 

are a whole bunch of things that run all over the place 
from — gee, I have a recollection of Salve Hipatica, I know 
you don't know what that is. Salve Hipatica, which is an 
over-the-counter health thing, to Carter's little liver 
pills to various food products to actually one I do remember 
noticing was from the 19 — I think 1970s for sugar. So 
there's a whole range of different products so on and so 
forth that were collected. 

Q. And what conclusions did you reach from this 
collection of issues? 

144 

A. Well, as you look at them, and I — that you 
generally come to the — and it's not very difficult to come 
to this conclusion, that cigarette advertising in the period 
of time from the '30s up through I would say generally into 
the early 1960s did not markedly differ from the type of 
advertising that was being done for other products. A lot 
of it concerned itself with claims and a lot of it was very 
product or benefit-specific. But in the 1960s, while 
advertising for many of the packaged goods products 
continued along that line and continued to make claims and 
continued to be product attribute specific, cigarette 
advertising began to change, and its focal point was on less 
specific elements, more on the more illusive kind of things 
like taste and so forth. And, you know, now this is — this 
is now a subjective opinion, part of this, but I came away 
with that cigarette advertising over a period of time from 
the '60s forward became much more bland in the sense of 
making claims and so forth than did advertising for other 
packaged goods products. 

Q. And did you take that opinion any further step 
with respect to effectiveness of cigarette advertising? 

A. No. 

MR. BOONE: Objection. Vague. 

THE WITNESS: I didn't address the issue of 
effectiveness in looking at those ads, no. 
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MS. CHABER: Q. Do you address effectiveness of 
any of the ads with respect to purchase? 

MR. ESCHER: Objection. Vague. 

THE WITNESS: I don't — I'm sorry, on that one I 
really don't know — I don't understand the question. 

MS. CHABER: Q. Did you consider the 
effectiveness of any of the ads with respect to whether or 
not there would be increased purchase of that particular 
brand because of the ad? 

A. And you're talking about the ads that were in the 
Life magazine thing? 

Q. The ads that we're discussing? 

A. No, I did not. 

Q. Do you believe that it's possible to determine 
that? 

A. No. 

Q. And that's true as to any product? Correct? 

A. Well, it's true — I mean I — it's true in the 

following sense: That advertising effectiveness measures 
are imprecise at best, and so to — and to be able to say "I 
ran this ad and it produced the following sales result" is 
just not valid. 
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23 Q. So how does a company judge whether or not they're 

24 getting value for the dollars that they spend on 

25 advertising? 
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1 A. In many cases it's on faith and hope, and in many 

2 cases, from my own experience with some companies, is that 

3 they really don't want to know; that having made the 

4 commitment to the advertising, they really don't want to 

5 hear the discouraging word, and so they don't know what the 

6 effectiveness of it is. 

7 What has happened is that in an attempt to measure 

8 advertising effectiveness, we have used a number of 

9 surrogates which are, to say the least, imprecise. Those 

10 include things like recall, recognition scores. And recall 

11 can be immediately after somebody is shown the ad. It can 

12 be a day-after recall and things of that sort. 

13 In many cases, the advertising effectiveness 

14 measures are used in artificial situations. 

15 In many cases we have attempted to use other 

16 measurements that have not necessarily been successful. The 

17 most simplistic of these is I run an ad and sales go up and 

18 I say "Whoopee, what a great ad." And so the sales — the 

19 retailer runs an advertisement, the sales of umbrellas go up 

20 and says what a great ad and doesn't factor in rain like you 

21 had yesterday in San Francisco. 

22 The measurements are very imprecise. Most of the 

23 work that is done in measuring advertising has been 

24 pre-advertising that has been done directed towards copy 

25 testing. Advertising effectiveness measures are basically 
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1 at about the same point they were almost 70 years ago. 

2 Q. Do you believe that the cigarette companies are 

3 getting value for the dollars that they spend on 

4 advertising? 

5 MR. ESCHER: Objection. Vague. 

6 THE WITNESS: Yeah, I don't know what you mean by 

7 value. 

8 MS. CHABER: Q. Well, they're paying for an awful 

9 lot of advertising. Do you think it's worth their while to 

10 pay for that amount of advertising? 

11 A. As long as they feel it's worth their while, I 

12 would suppose it is. I mean they may feel a comfort level 

13 for having done it. 

14 Q. Do you believe that it has any effect on the sale 

15 of cigarettes, the advertising that is being done by the 

16 cigarette companies? 

17 MR. ESCHER: Objection. Vague. 

18 THE WITNESS: I don't think it has any effect upon 

19 the sale of cigarettes. I think it may have an effect upon 

20 the brand choice of the individual consumer. 

21 MS. CHABER: Q. Do you believe that the 

22 advertising done for Camel cigarettes has had an effect such 

23 that it has increased the sale of Camel cigarettes? 

24 MR. ESCHER: Objection. Vague as to time. 

25 MS. CHABER: Q. Any time. 
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1 A. Well, I suppose that there are ads that Camel has 

2 run and one could speculate that that advertising did have 

3 an effect upon sales. But the question is have we precisely 

4 measured it? And the answer to that is no, because there 

5 are too many other things that can have an impact upon 

6 sales. 

7 Q. Do you believe that the amount of money that 
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8 Camel — that R.J. Reynolds has spent on its Camel 

9 advertising has resulted in the increase of the sales of 

10 their cigarettes? 

11 MR. ESCHER: Objection. Vague. 

12 THE WITNESS: Well, number one, I don't know 

13 whether their sales have increased. That I don't know. 

14 Second is I can't answer the question. And the 

15 reason you cannot answer the question, nor can anyone else, 

16 is that advertising is only one small component in the — in 

17 the things that marketers can bring to the consumer to 

18 influence their decision, and it does not take into account 

19 other things that are beyond the marketer's control or the 

20 company's control that would also influence consumption. So 

21 illustrative of what we just talked about is my reference 

22 earlier to rain in San Francisco yesterday having an impact 

23 upon umbrella sales. It had nothing to do with advertising. 

24 And then there are all these other things that 

25 marketers bring to the table, like price, the product 
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1 itself, and the place and the distribution system. 

2 So there are more — there are more things that 

3 have an impact upon that than just advertising. That 

4 compounds the measure — and really makes the measurement 

5 problem very difficult if not impossible at times. 

6 MS. CHABER: Q. You're not saying that cigarettes 

7 are like umbrellas that are affected by the weather, are 

8 you? 

9 A. No, but they could be affected by other things. 

10 Q. What other things? 

11 A. The sale of a brand of cigarettes? 

12 Q. Yes. 

13 A. It could be affected by who else was smoking 

14 them. It could be affected by some kind of news report on 

15 it. It could be affected by things that the marketer does 

16 or has some semi-control over, like the price. It could be 

17 affected by the nature of the product itself. It can be 

18 affected by the packaging of the product. It can be 

19 affected by the availability of the product, which in some 

20 cases is beyond the control of the manufacturer. It can be 

21 affected by what the retailer does at the point of sale. So 

22 there are a lot of different things that can have an impact 

23 upon — upon a product consumption that go beyond 

24 advertising. 

25 Q. Which of the things that you just mentioned would 
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1 not be included within advertising or promotion or marketing 

2 of cigarettes? 

3 A. All of the ones other than advertising that I 

4 talked about. 

5 Q. Well, you don't think where they're — and what 

6 the retailer does with it is affected by marketing? 

7 A. Yeah, but that's not advertising. 

8 Q. I know. I said what other things besides — would 

9 not also fall into promotion and marketing. 

10 A. Well, you're talking about two different things, 

11 promotion and marketing. They're two different things. 

12 The place, the retail point of sale. The 

13 distribution system which can affect availability and so 

14 forth, are things that are in the realm of marketing. The 

15 price is in the realm of marketing, and all the various 

16 things that can be done to price. 

17 The physical product itself and the packaging of 

18 that product can have an effect upon it. 
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19 All of those would be outside the realm of 

20 promotion. 

21 Q. What factors relative to cigarettes would fall 

22 into a category similar to the weather or an effect like the 

23 weather? 

24 A. Some adverse publicity about a company. 

25 Q. Such as? 
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1 A. Philip Morris, R.J. Reynolds, Brown & Williamson, 

2 whoever it is, does something out in society that people 

3 react to it and find that it's something negative. Or maybe 

4 they do something that is positive. That could have an 

5 effect upon it. 

6 Q. Anything else? 

7 A. Well, a disclosure that there's some new health 

8 risk associated with cigarettes. Those would be tantamount 

9 to the weather kind of thing. 

10 MS. CHABER: Give me a minute. 

11 I don't have anything further. 

12 MR. ESCHER: Thanks very much. 

13 THE WITNESS: Thank you. 

14 (Whereupon the taking of the Witness' testimony 

15 was concluded at 6:52 p.m.) 
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